	human rights and poverty

	The Saigon Grill Restaurant Delivery Workers

	A Human Rights Case Study

	

	Andrea Wise

	December 15, 2008


	


INTRODUCTION
Everyday across the United States restaurant delivery workers bring lunches to office buildings and dinners to homes.  Whether this nourishment consists of a couple pizzas or several cartons of Chinese food, meal delivery is a common and convenient restaurant service many customers are willing to utilize.  However, nowhere else in the country do restaurant delivery services take on the scope and scale that they do in New York City.  With a large population, a condensed geographic space and a proliferation of restaurants, Manhattan is uniquely amenable for a thriving restaurant delivery service sector.  The revenue restaurants generate from delivery is important not only for their businesses, but also contributes to the significant economic benefit restaurants provide for the overall economy of New York City.   

Unlike other places in the U.S. most workers in New York City deliver food using bicycles, or possibly mopeds, as opposed to cars.  The sight of these workers riding the wrong way down one-way streets, weaving in and out of traffic and running red lights is well-known for many New Yorkers.  Delivery workers provide an undeniable convenience for many, though the reality of their harsh working conditions has only recently come to light.  With low pay, long hours and dangerous working conditions, many New York City delivery workers are exploited by employers interested in lowering costs to stay competitive in a contentious restaurant industry.  This is a case study of the delivery workers of the Saigon Grill restaurants, who have recently won impressive battles asserting and reinforcing their labor rights.

RESTAURANT INDUSTRY IN NEW YORK CITY: WAGES, LEGAL 

REQUIREMENTS AND IMMIGRANTS

Restaurants are an integral part of the economy of New York City, providing jobs and revenue sources that complement the city’s tourism and entertainment industries.  In 2003 there were over 6,400 restaurants in New York City,
 and that number rises to almost 15,000 when drink service establishments are included.  In fact, New York City has more restaurants per square mile than anywhere else in the country.  These businesses employ more than 165,000 workers, and in 2000 the restaurant industry’s revenue was $8 billion.  Even in challenging economic times, the industry has proven to be a resilient one.  Restaurants suffered a considerable number of job losses in the aftermath of September 11, 2001, but had recovered them all by 2003.  New York City’s restaurant industry is expansive and diverse, consisting of world-renowned chefs, three star Michelin restaurants, and a promulgation of ethnic eateries and street vendors that is arguably unparalleled anywhere in the United States.
Wages in the Restaurant Industry 

While restaurants provide substantial revenue and jobs to New York City, the industry is primarily a low-wage one.  Wages in restaurants can generally be differentiated between those who work in the “front of the house,” meaning positions that interact with customers and include hosts, servers, bartenders and managers, and “back of the house” positions that do not interact with customers including dishwashers, cleaners and line and prep cooks.  Of course within this generalization there is great differentiation of wages depending on the restaurant itself.  In 2003 the average hourly wage for restaurant workers in New York City was $9.11, with chefs averaging the highest at $17.21 per hour and food preparation and fast food service workers averaging the lowest at $6.89 per hour (see Appendix A).  Fifty-eight percent of all restaurant workers made less than $10 per hour in 2003, and the majority of these workers are immigrants of color.  While restaurant industry trends as far as revenue and employment growth are positive, wage trends are considerably more negative.  Compared to the rest of New York City’s private sector, the growth in earnings for restaurant workers is significantly behind, and that gap has been growing (see Appendix B).  In 1990 the average annual salary in the restaurant industry was $17,847 compared to $40,933 for the rest of the private sector (not including the financial sector.)  By 2000, the average yearly salary in the restaurant industry had increased to just $19,632, compared to $46,654 for the rest of the private sector.  This indicates a concerning trend of the propagation of low-wages jobs throughout the expansive restaurant industry.
Legal requirements of restaurants in New York City

As employers, restaurants are responsible for adhering to a variety of Federal, New York State and local New York City labor laws.  At the Federal level, they must follow the Fair Labor Standards Act of 1938 (FLSA), which “provides for minimum standards for both wages and overtime entitlement, and spells out administrative procedures by which covered worktime must be compensated.”
  While the Federal minimum wage is $6.55 per hour (as of July 24, 2008) New York City’s restaurants must pay the New York State minimum wage of $7.15.  In employing “tipped” workers, restaurants are able to reduce the hourly wage they pay servers and delivery workers to balance out the income these workers receive in tips.  Regarding delivery workers,
“Deducting the tip credit, the reduced minimum wage… is $4.60 per hour during 2006.  To qualify for this reduced minimum wage, the food server must make at least $2.15 per hour in tips (in 2006), and the employer must keep records of the tips and inform the worker that their wage is being reduced under the tip credit provision.”

Additionally, restaurants must pay overtime to employees who work more than 40 hours in a week.  For delivery workers, they “must be paid 1½ times the full minimum wage minus the tip credit,”
 which comes to $8.43 per hour. In addition to wages and overtime, employers are required to fulfill other standards ensuring a minimum of workplace standards.  This includes:

· Giving employees one full day off each week.

· Allowing a 30 minute meal break to employees working a daytime shift longer than 6 hours.

· Allowing an additional 20 minute break between 5:00 PM and 7:00 PM to employees whose shift begins before 11:00 AM and ends after 7:00 PM.

· Not deducting pay as a penalty for poor job performance.

· Establishing, maintaining and preserving weekly payroll records for each employee for at least 6 years and including: name and address, social security number, occupational classification and wage rate, hours worked daily and weekly, amount of gross wages, deductions from gross wages, allowances claimed as part of minimum wage (e.g. tip credit), money paid in cash, student classification and whether employee uniforms are laundered, cleaned or maintained by the employer.


Restaurant employees have a right to join or form a union, decline to join a union, and also engage in certain “protected concerted activity” such as striking.  Regarding unionization, employers are not allowed to discourage workers for joining or forming a union, or threaten workers with job loss if they choose to engage in such activities.  Additionally, employers may not interrogate employees or spy on their union activities.  The National Labor Relations Board (NLRB), a federal agency created in 1935, exists to administer the National Labor Relations Act.  This is “the primary law governing relations between unions and employers in the private sector.”
  The NLRB, utilizing the National Labor Relations Act, can prosecute any employer that has committed infractions against their employees engaging in union activity.


For any immigrant staff, restaurant employers must request that new employees fill out an I-9 Employment Eligibility Verification form, which lists the acceptable documents an employee may provide in establishing their identify and work authorization.  The identity authorization documents provided by the employee must be examined by the employer for authenticity, and be accepted if they seem genuine.  The I-9 Form must be kept by the employer for 3 years, and is not filed with the government.  Of important note is that “laws concerning minimum wages and overtime, the right to unionize, and protection against harassment and other form of discrimination apply to undocumented employees.”
 Thus undocumented workers receive the same protection under the law as documented workers in these areas. 
Immigrant Labor in the Restaurant Industry
Immigrant labor is present in many industries in New York City (see Appendix C).  In the restaurant industry it is not only common, but arguably necessary.  According to Behind the Kitchen Door: Pervasive Inequality in New York City’s Thriving Restaurant Industry, a 2003 report by the Restaurant Opportunities Center of New York (ROC-NY) and the New York City Restaurant Industry Coalition, “immigrants represent more than 1.4 million or 17.5% of the industry’s 8 million employees nationwide.”
  This percentage increases in New York City, where 66% of the 165,000 people employed were born outside the United States, and is an increase from the 56% of people employed by the restaurant industry in 1980 (see Appendix D).  According to census data for 1980 and 2000, the largest number of immigrant-born restaurant workers in New York City came from China, Hong Kong, Macau and Taiwan.  They represented 11.7% all restaurant workers in New York City in 1980, and 13.1% in 2000.
  While Chinese workers filled the majority of kitchen jobs 20 years ago, this demographic has been shifting.  A 2007 publication by the Brennan Center for Justice, Unregulated Work in the Global City reports that “while Mexican workers are currently the main workforce in the kitchen, there are already signs of displacement by Central and South Americans.”

Many, though certainly not all of these workers are undocumented, and undocumented labor is a persistent component of the restaurant industry.  Mayor Michael Bloomberg has acknowledged how critical immigrant labor is to the economy of New York City overall.  In testifying before Senate immigration hearing in July 2006, he said "Although they broke the law by illegally crossing our borders or overstaying their visas, and our businesses broke the law by employing them, our city's economy would be a shell of itself had they not, and it would collapse if they were deported. The same holds true for the nation."
  Given the nature of undocumented work, which includes a reluctance of these workers to disclose personal information and a lack of documentation in employer restaurants, it is difficult to maintain accurate data on undocumented workers in the restaurant industry.  In Behind the Kitchen Door 36% of the people surveyed reported not having “legal status to work in the country”
 though it is popularly agreed that the proportion of undocumented immigrants in the workforce is probably much higher.
As has been noted, there is a commonly accepted differentiation between “front of the house” and “back of the house” positions in restaurants.  Immigrants are generally concentrated as line cooks, prep cooks and dishwashers in the back of the house, and table bussers and food runners in the front of the house.  Mobility between these positions and the higher paying jobs generally filled by white workers, including servers and bartenders, is minimal.  When bartender and server positions become available, restaurants generally hire from the outside, as opposed to promoting from within.  Behind the Kitchen Door reports that employers they interviewed noted, “it is easier to take advantage of an undocumented migrant, perhaps explaining in part their concentration in more arduous, lower paying back of the house positions.”
  Additionally, the report states that employers expressed the opinion that they look for a certain “work ethic” when hiring for back of the house jobs, that “generally related to willingness to work long hours for low wages, perform tasks that others were not willing to, and work under poor working conditions.”
  Thus, discrimination exists not just between different positions employed in restaurants, but also with which positions immigrants are viewed as qualified or desirable.

NEW YORK CITY DELIVERY WORKERS AND ACTIVISM
Restaurant Delivery Work

Delivery work is a particularly challenging and underpaid position in the restaurant industry.  Particularly for those who make deliveries on bicycles (as opposed to mopeds) it is physically strenuous and consists of long periods of time constantly on the move.  And given restaurant and customer expectations regarding quick deliveries, there is a considerable amount of pressure to perform in a timely manner while contending with the weather, traffic, accidents, low pay and robberies that are part of every delivery worker’s shift on the job.

In an August 2007 article in New York Magazine, author Jennifer Gonnerman provides a real-life example of these elements in recounting an evening she spent on the job with Justin, a deliveryman employed by Ollie’s Noodle Shop & Grille.  She notes, “one call from a customer complaining about cold food can be enough to get a deliveryman suspended, so Justin always pedals fast, running red lights and cutting in front of traffic to cross the street.”
  In her story Gonnerman notes that on this particular night at least the weather is amenable, but delivery workers are on duty during all weather conditions.  In fact the demand for their services increases during inclement weather, and at some restaurants it is required that all delivery workers arrive for a shift when the temperature drops below 25 degrees.
  In addition to contending with the weather, the nature of biking under time pressure through busy Manhattan streets, sometimes in a delivery service area as large as forty blocks, provides many opportunities for accidents.  More often than not, workers pay out of pocket for any injuries to their person, or damage to a bicycle of moped, that is incurred on the job. 
The amount of money delivery workers make in New York City varies, but the work is generally low-paying.  Especially when considering the long hours one puts in on the job, (it is common for deliverymen to work at least 60 hours in a week,) workers may average as little as $2 per hour in wages from their employer.  The potential for low pay is compounded by the fact that many delivery workers are undocumented and paid “off the books,” meaning in cash and without formal record keeping by employer restaurants.  A perception exists that since delivery workers are tipped employees, they receive adequate pay for their work.
   While some deliverymen recount instances of making $3,500 to $4,000 a month in tips,
 this is certainly not the norm and comes at the cost of working at least 12 hours per day, 6 days per week.  A more accurate scenario is presented in Gonnerman’s article, where Justin made 23 deliveries during his six-hour shift from 6:00 pm until midnight, and earned $59.36 in tips.  

These working conditions plus the prevalence of verbal harassment on the job, while not the rule, are pervasive for restaurant delivery workers in New York City.  Thus deliverymen have reported being discouraged in finding employment in another restaurant because the prospect of finding better conditions is unlikely.  Additionally, “restaurant owners instill tense competition among the workers to drive their wages down” and so “even those with legal immigration status are afraid their jobs will be taken away by the constant supply of cheap labor.”
  Delivery worker capacity to influence and improve the labor conditions present in their workplaces has required many years of effort and a multitude of approaches in order to affect change.
Chinese Restaurant Workers Activism

Chinese restaurant workers have a several-decades history of organizing in New York City where the level of worker activism, organizing and rights-claiming has continuously and significantly increased over time.  Much of the continued activity, and success, of Chinese restaurant workers is due in large part to the Chinese Staff and Workers Association (CSWA), a nonprofit workers rights center located at 55 Chrystie Street in Manhattan’s Chinatown.  CSWA was founded by Chinese restaurant workers in 1979, and they led a successful first campaign in 1980 against New Silver Palace Restaurant that led to the formation of the 318 Restaurant Workers Union.  CSWA and 318 have led fights against New Silver Palace Restaurant since that time, including an eighteen-month long protest between 2005 and 2006 when union members claimed they had been turned down for jobs because of their union affiliation.  Throughout the 1980’s, considered by some the “height of the Chinatown union movement,”
 about a dozen restaurants in Chinatown were unionized.  Today CSWA, along with other nonprofit and community based organizations like Justice Will be Served (JWBS) have emerged and proven to be instrumental in supporting worker organizing and activism.

In the past five years, more and more delivery workers have begun utilizing the legal system to address unfair treatment in the workplace.  The Asian American Legal Defense and Education Fund (AALDEF) has filed a number of suits on behalf of restaurant workers seeking redress, including the Saigon Grill case, and other nonprofit community-based organizations, such as Urban Justice, have also seen wins in lawsuits against restaurants.  In the past two years cases have been brought against the Saigon Grill, Republic Restaurant, Our Place Cuisines of China, Ollie’s Noodle Shop & Grille, Flor de Mayo and 88 Palace restaurants.  Most of these lawsuits have been decided in favor of the workers, requiring that employers pay back and overtime wages.  These cases are important not only because they remunerate delivery workers for unfair treatment they received on the job, but they have also helped to galvanize delivery workers around the city to continue to fight for their rights and take on the larger problem of how delivery workers are treated in the restaurant industry as a whole.  Thus, the Saigon Grill case is not the first example of Chinese restaurant workers in New York City engaging in organized collective action to fight unfair labor practices, though it is arguably the most visible and impactful case in recent history.
THE SAIGON GRILL CASE
The Owner and the Restaurants
All Saigon Grill restaurants are owned by Simon Nget, an ethnic-Chinese Cambodian who grew up during the harsh years of Pol Pot’s Khmer Rouge regime.  In 1981 he and his family, including his parents, two sisters, one brother and two nephews, fled Cambodia and resettled in the United States as refugees.  They lived in the Bronx on East 187th Street, and Nget’s parents found employment in a garment factory.  Nget completed high school and three semesters of college in New York before commencing to work full-time, first as a packer, and later as a waiter.  In 1991, when Nget was 26, he opened his first restaurant, a coffee shop in Astoria, Queens.  After selling the coffee shop in 1996, he opened his first full-scale restaurant, which he called the Saigon Grill and was located at Broadway and West 87th Street in Manhattan.  The restaurant was popular, successful and allowed Nget to expand his business.  In 1999 he opened a second restaurant with the same name at 1700 Second Avenue at East 88th Street.  Three years later the original restaurant had outgrown its space and he moved the location to 620 Amsterdam Avenue and West 90th Street.  In July 2006 the location on Second Avenue closed and a new Saigon Grill opened downtown at 91 University Place between 11th and 12th Streets.  The Second Avenue location was purportedly closed for renovations, and while work was being done on the space in 2006, that location never reopened.

Delivery services made up a significant portion of revenue at all Saigon Grill locations.  Nget testified that 25% of Upper West Side (UWS) and 40% of the Upper East Side (UES) business came from deliveries.  The restaurants were also widely known for their quick delivery for call-in orders.  In 2004, New York Magazine included the Upper West Side location on their list of “Best Delivery in New York City” saying “Saigon Grill runs a professional delivery operation—they are almost certainly the fastest delivery on the UWS, maybe in the city.”
  On popular food message boards and blogs people often commented on the quickness of the delivery, calling it “ridiculously”
 or “remarkably”
 fast and “the best in the city.”
  The importance of delivery services to the restaurants necessitated a large contingent of delivery workers able to quickly transport food over a relatively large geographic area of almost two square miles.  The UWS location employed over 20 delivery workers, and the UES and Downtown restaurants each employed 6.

The Delivery Workers
All the delivery workers at the Saigon Grill are men who immigrated from the Fujian province in China.  Like many workers in the restaurant industry, all have limited English speaking skills and a minimal amount of education that they received in China.  Most are undocumented.  Some of the workers, as is the case with many migrants from Fujian, were smuggled to the U.S.  Chinese smugglers are known as “snakeheads” and charge tens of thousands of dollars, up to $70,000, for their services.  With these debts hanging over them, migrants must find work immediately upon arrival in the U.S.  The Saigon Grill delivery workers sought employment at the restaurant after hearing of an opening from a friend or relative.  After an interview, but without providing any work or immigration papers, the men were hired and reported for work the next day.  

While restaurant delivery work in general consists of long hours, low pay and physical danger, Saigon Grill workers experienced additionally challenging working conditions.  They worked between 11 and 13 hours a day, 5 or 6 days a week, and many often worked an additional day for 5 or 6 hours.  When not out making deliveries, workers were required to perform side-work that consisted of tasks such as filling small containers with sauces, or packing together utensils, soy sauce packets and napkins.  An expectation existed that a certain amount of side-work was to be completed each day in addition to completing deliveries, which required workers to sometimes arrive early or stay late in order to complete this work.  Some workers also used this time during side work to eat food, since they were also not consistently provided time for meal breaks.  While the restaurant provided meals for delivery workers, often the quantity of food provided was insufficient in feeding all the workers, necessitating that they either buy their own meals or forego eating for that shift.   

In addition to long hours, delivery work at the Saigon Grill included being fined for infractions identified by the owner or other supervisors.  This included taking too long to make a delivery, not logging a delivery into the computer system, forgetting to have a customer sign the credit-card receipt and even letting the door slam too loudly when entering or exiting the restaurant.  The fines for these violations ranged from $20.00 to $200.00 and were paid to restaurant management.  The payment of fines provided further financial burden for delivery workers who were averaging $2.00 per hour in wages from the restaurant.  While income from tips could sometimes substantial, particularly when workers were making 35 or 40 deliveries in a shift, workers received monthly pay of only $520 to $600 in cash at the end of the month.

The Turning Point 
In February and March 2007, word was spreading among Chinese and Latino restaurant staff of delivery workers taking legal action against their employers for unfair treatment.  Delivery workers had already filed lawsuits against 88 Palace Restaurant, Our Place Cuisines of China and Ollie’s Noodle Shop & Grille.  Saigon Grill delivery workers also learned of these lawsuits and began talking to staff members at the Justice Will Be Served! Campaign, 318 Restaurant Workers Union and AALDEF regarding their own workplace treatment.  On February 28, 2007 a number of the delivery workers signed union authorization cards, and “also signed authorizations to participate in a wage and hour laws suit against Saigon Grill.”
  

On March 2, 2007, after learning of the lawsuit the deliverymen were planning to file against them, Simon and his wife Michelle Nget held a meeting with all the delivery workers at the UWS restaurant.  At the meeting Nget presented the deliverymen with an ultimatum: sign a form stating they would not sue the restaurant in exchange for an additional $5 per shift, or do not sign the form and be fired.  All of the deliverymen refused to sign the form which was written in English instead of Chinese, and which Nget presented but did not allow them to read.  Subsequently all 28 delivery workers (22 from the UWS restaurant and 6 from the Downtown location) were fired and told not to return to work.  The next day Nget terminated delivery services at both restaurants.

The Actions
Almost immediately the delivery workers began an active campaign against the Saigon Grill in coalition with JWBS, 318 Restaurant Workers Union and AALDEF.  The week after they were fired the delivery workers began protesting in picket lines on a rotating schedule outside both the UWS and Downtown restaurants.  Supporters, including workers from other restaurants, students, politicians and former customers often joined the picket lines.  Additionally, the delivery workers called for a boycott of the restaurant until all delivery workers were rehired and compensated with back pay, minimum wage and overtime.  In response to these actions Nget had copies of a letter he had written available to customers inside both restaurants.  In the letter he maintains that he paid his workers in accordance with the law, accuses the picket lines of disturbing the peace and provides contact information for customers that would like to file a complaint against the protesters (see Appendix E).  

News and information about the protest and boycott spread through a variety of outlets, many of them online.  Additionally, the story received repeated press coverage in newspapers such as the New York Times and the Washington Post and in local news outlets such as the Village Voice and New York Magazine.  JWBS started a website
 to provide information and updates about the protests and boycott.  A significant action occurred on May 4, 2007, when over 200 students from eight New York City colleges and universities held a sit-in at the Downtown restaurant.  The students, some of whom had already participated in teach-ins regarding the Saigon Grill workers, took over a considerable portion of the restaurant for 45 minutes before being ordered out by New York City police.  While there were no other sit-ins, the picket lines and boycott continued for another year and a half.

The National Labor Relations Board Lawsuit 
On May 14, 2007 the delivery workers filed a charge with the NLRB against the Saigon Grill restaurants.  The NLRB subsequently filed a complaint against the restaurants on September 28, 2007, and hearings were held on December 3, 5, and 6, 2007.  The NLRB complaint included the following charges:

· “That on or about March 2, 2007, the Respondent by Simon Nget, its Owner, (a) interrogated employees about their union and protected concerted activities, (b) promised to raise wages if employees agreed to cease engaging in union activities and (c) threatened to close the delivery department and discharge those employees in retaliation for their union activities.
· That on or about March 3, 2007, the Respondent by Simon Nget, (a) promised to raise employee wages, (b) told employees that their activities were futile and (c) interrogated employees about their union and protected concerted activities.

· That on or about March 3, 2007, the Respondent discharged all of its delivery employees employed at 620 Amsterdam Avenue, because they signed a document authorizing a wage and hour lawsuit. It is further alleged that Respondent ceased operating its delivery service at this location on this date.

· That on or about March 5, 2007, the Respondent discharged all of its delivery employees employed at 93 University Place, because they either signed a document authorizing a wage and hour lawsuit or because they engaged in other concerted activity or because they engaged in union activity. It is further alleged that Respondent ceased operating its delivery service at this location on this date.

· That on various dates after March 30, 2007, the Respondent by Simon Nget, Leanna Nget, a manager, and by persons named Timmy and Kenny, engaged in video surveillance of the picketing activity of its employees.”

On February 11, 2008, Judge Raymond P. Green decided that the Saigon Grill. “having discriminatorily discharged employees, must offer them reinstatement and make them whole for any loss of earning and other benefits.”
  With this decision, 7 of the 28 fired workers recommenced working at the restaurant.
The Federal Lawsuit

Congruent with the case filed with the NLRB, 36 Saigon Grill delivery workers also filed a Federal civil suit against the restaurants in March 2007.  The plaintiffs included the 28 delivery workers that were fired, as well as an additional 8 delivery workers who had been employed by the Saigon Grill for some period of time between 1997 and 2007.  Legal representation for the delivery workers included AALDEF legal director Kenneth Kimerling and litigation partner Brian Weinstein, as well as pro bono counsel from the law firm Davis Polk & Wardell that included special counsel Ronnie Abrams and associates Jonathan Adler, Matteo Rosselli, Edward Sherwin and William Miller, Jr.  Representing the Simon Nget and his wife Michelle was lawyer Michael Weisberg of Weisberg & Weisberg.  The case was filed and heard in United States District Court, Southern District of New York, and the judge presiding over the case was U.S. magistrate judge Michael Dolinger.  Utilizing Federal labor laws, all plaintiffs asserted claims, 
“for denial of minimum wages and overtime under the Fair Labor Standards Act, 29 U.S.C. §§ 206 & 207 (a) (1).  As an accompaniment to their minimum-wage and overtime claims they also allege that they were victimized by unlawful deductions from their wages in the form of “fines” and kickbacks to defendants, 29 C.F.R. § 531.35 and that they are entitled to reimbursement for the expenses of their bicycles and motorcycles, which they characterize as tools of their trade.”

The plaintiffs also utilized New York labor laws to asserted a parallel set of claims.  They complained that,

“defendants violated their rights to a minimum wage and overtime under N.Y Labor Law §§ 652(4), 650 and N.Y.C.R.R. tit. 12, §§ 137-1.3 & 1.4.  They further assert claims for unlawful deductions under N.Y. Labor Law §§ 193, 198-b, and seek “tools of the trade” reimbursement under N.Y.C.R.R. tit. 12, § 137-1.7, 142-2.4, for workdays on which time between the start and end of their work exceeded ten hours.”
  

While some plaintiffs also pressed claims under both federal and state laws that the Ngets had engaged in “retaliatory termination” against them for union activity, Judge Dolinger decided that those claims would be addressed at a later hearing.  This trial only concerned and decided upon those charges dealing with wages and fines.  

All 36 plaintiffs, as well as the Ngets, testified during the case hearings during June 2008.  During the testimony the delivery workers reaffirmed the working conditions they were subjected to, including the fine system, and further information came forth regarding the Nget’s management practices in the three restaurants.  In addition to not requesting work authorization papers, the Ngets did not keep records of hours worked by and wages paid to the deliverymen.  While they did have a computerized database that kept tract of delivery information, including orders and addresses, this information was not preserved either.  The Ngets also engaged in a strange practice wherein once a month each delivery worker was given a check ranging from $800 to $1000.  The workers deposited the check into a bank account, and then withdrew the same amount of money and returned it to the Ngets.  This practice indicates “the apparent goal of creating a false paper record of payments to the deliverymen.”
  Throughout their testimony the Ngets denied any wrongdoing and purported that the delivery workers themselves made their own schedules and came up with the fine system.

Judge Dolinger found Saigon Grill, Inc. guilty of the charges brought against it, and on October 20, 20008 awarded the 36 deliverymen a total of $4.6 million (averaging $127,778 per worker) for claims to wages, overtime, fines and repairs.  This was the largest settlement awarded of all the recent cases brought by delivery workers against their employer restaurants in New York City.
The Arrests
Presumably in light of the evidence provided during trial regarding the Nget’s management of the Saigon Grill restaurants, Simon and Michelle Nget were arrested on December 3, 2008 by the New York City Police Department and taken to the First Precinct station house located at Ericsson Place and Varick Street in Manhattan.  The Office of Attorney General Andrew M. Cuomo led the prosecution of the Ngets and published a press release that same day (see Appendix F).  The Ngets were charged with “151 counts of falsifying business records in the first degree with regard to wage violations, 45 counts of tampering with physical evidence and 46 counts of offering a false instrument for filing in the first degree.”
  All of these counts are Class E felonies which carry terms of up to four years in prison.  At their arraignment in Manhattan Criminal Court, Judge Felicia Mennin indicated that the case would go before a grand jury on Monday, December 8, 2008.  Bond was set at $50,000 for Simon Nget and at $20,000 for Michelle Nget.   The Nget’s lawyer, Michael Weisberg said the couple intends to post bail and be released.
  

CONCLUSION
The Saigon Grill delivery workers case is not over.  It is unknown if Simon and Michelle Nget posted bail, and if they did in fact go before a grand jury on December 8.  Additionally, the delivery workers’ claims regarding retaliatory termination have not yet undergone the further proceedings as ordered by Judge Dolinger.  Yet the events to date including the protests, sit-in, boycott, law suits, settlement and arrests have proven to be an inspiring and significant step forward  for not only the delivery workers at the Saigon Grill, but for the collective organizing efforts of delivery workers around Manhattan.  Popular media coverage of the case has been wide and continuous since March 2007.  The most recent published article regarding the case was printed in the New York Times on December 14, 2008 and addressed the mixed response the UWS location has received from customers in light of their poor labor practices. An unfortunate truth is that despite all the media attention the case has gotten, customers still patronize the restaurant, with some customers even commenting that though aware of the labor abuses, they continue to eat at the restaurant.  This is but one indicator of the work that continues to be required to advance labor rights, and the many hurdles that still exist even when important progress is made.
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Appendix A: Employment and Median Wages for Food Preparation and Serving Related Occupations in New York City Region, 2003

	Occupation
	Employment Share


	Median Wage


	All Workers


	
	$9.11

	Chef and head cooks
	1.8%


	$17.21

	Supervisors, front line/Managers of Food Preparation and Service 


	9.9%
	$13.70

	Cooks, Restaurant
	5.7%


	$13.45

	Cooks, Cafeteria 


	2.6%
	$12.98

	Food Servers, Nonrestaurant 


	2.4%
	$12.58

	Hosts and Hostesses, Restaurant, 

Lounge, and Coffee Shop 


	1.8%
	$10.65

	Food Preparation Workers (other) 


	14.0%
	$10.12

	Cooks, Short Order 


	1.3% 
	$9.71

	Waiters and Waitresses 


	22.0% 
	$9.33

	Bartenders 


	4.0% 
	$9.14

	Dining Room and Cafeteria Attendants and Bartender Helpers 


	3.5% 
	$7.91

	Dishwashers 


	5.5% 
	$7.64

	Counter Attendants, Cafeteria, Food Concession, and Coffee Shop 


	5.8% 
	$7.21

	Cooks, Fast Food 


	N.A. 
	$6.99

	Combined Food Preparation and Serving Workers, Including Fast Food 


	11.7% 
	$6.89

	Under $10.00 per hour 

	58.5%
	


N.A.: Not Available.

Employment is the estimate of total wage and salary employment in an occupation across the industries in which that occupation was reported.

Wages for the OES survey include base rate, cost-of-living allowances, guaranteed pay, hazardous-duty pay, incentive pay including commissions and production bonuses, tips, and on-call pay.

Source: U.S. Bureau of Labor Statistics, Occupational Employment Statistics Survey for the New York PMSA, 2003
Appendix B: Growth in Average Annual Earnings by Industry, New York City, 1979-2000

[image: image1.png]e 197210

FIGURE 2. Growth n Average Annual Earnings by Industry, New York City, 1979.2000

ey

==

et bl

[






Appendix C:  New York City Industries Employing the Greatest Numbers of Immigrant Workers

	Industry
	Approximate Number of Immigrant Workers
	Immigrant Share of Industry's Employment (%)
	Median Hourly Wage of Industry's Immigrant Workforce (2003 Dollars)

	Restaurants and Bars 


	125,470
	73
	8.55

	Construction 


	100,270
	62
	13.30

	Hospitals 


	79,900
	45
	16.36

	Health Services 


	71,670
	64
	8.69

	Apparel and accessories 
Manufacturing 
	54,160
	89
	8.39

	Elementary and secondary schools 
	45,840
	26
	15.34

	Real Estate 


	39,670
	47
	14.15

	Grocery Stores 


	38,670
	64
	8.01

	Private Households 


	38,360
	85
	7.96

	Bus service and urban transit 
	33,680
	46
	14.69

	Source: Fiscal Policy Institute analysis of Current Population Survey Outgoing Rotation Group files provided by the Economic Policy Institute; Census 2000.



Appendix D: A Demographic Profile of New York City’s Restaurant Workers, 

1980 and 2000

(column percentages)
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Appendix E: Letter from Simon Nget to Saigon Grill Customers, March 2007
 
I AM SIMON NGET, THE OWNER OF SAIGON GRILL.  I APOLOGIZE TO MY NEIGHBORS AND CUSTOMERS FOR THE DISTURBANCE THAT IS TAKING PLACE.

I HAVE ALWAYS PAID MY DELIVERY MEN WHAT IS REQUIRED BY LAW, PAID THEIR TAXES AND PAID THEIR BENEFITS.  THEY HAVE NO LEGITIMATE COMPLAINT.

INSTEAD OF URGING CUSTOMERS NOT TO PATRONIZE THE RESTAURANT, THESE PICKETS YELL, SCREAM, BEAT DRUMS, FRIGHTEN THE CUSTOMERS AND DISTURB THE PEACE AND THE RESIDENTS OF THE AREA.  THIS IS ILLEGAL AND NOT RIGHT.

IF YOU WANT TO REGISTER A COMPLAINT AGAINST THESE UNRULY PICKETS, PLEASE CONTACT THE FOLLOWING:

[contact info for the UWS and Union Square police precincts]

AS A BUSINESSMAN, I RESPECT WORKERS.  I TREAT WORKERS FAIRLY.  THESE DELIVER MEN BEHAVE LIKE THUGS AND GANGSTERS AND HAVE THREATENED ME, MY FAMILY AND MY INSIDE WORKERS.

THANK YOU FOR YOUR CONTINUING PATRONAGE.

Appendix F: Press Release Announcing the Arrest of Saigon Grill Owners, Office of the Attorney General Andrew M. Cuomo

FOR IMMEDIATE RELEASE

Albany Press Office / 518-473-5525

New York City Press Office / 212-416-8060

nyag.pressoffice@oag.state.ny.us

ATTORNEY GENERAL CUOMO ANNOUNCES ARREST OF SAIGON GRILL OWNERS FOR SCHEME TO CHEAT WORKERS AND COVER UP MILLIONS IN ILLEGALLY WITHHELD WAGES

Owners Of Popular Saigon Grill Restaurants Allegedly Maintained Multiple Sets Of Books and Filed Fraudulent Business Records to Cheat the State's Unemployment Insurance Fund and Cover Up Millions they Bilked from Employees

Delivery Workers Put in 70-80 Hours a Week Below Minimum Wage; Were Fired for Suing to Recover Wages Owed

NEW YORK, N.Y. (December 3, 2008) - Attorney General Andrew M. Cuomo today announced the arrest of the owners of the popular Saigon Grill restaurants in New York City for allegedly failing to pay its workers legal wages, taking illegal kickbacks from workers, cheating the state unemployment insurance fund, and for creating fraudulent business records to cover up their illegal actions.

Simon Nget a.k.a. Chang S. Nget, and his wife, Michelle Lu Nget a.k.a. Pei Ying Nget, are accused of numerous criminal charges based on their business practices at the Saigon Grill restaurants in Manhattan, located at 620 Amsterdam Avenue on the Upper West Side and 91 University Place in Greenwich Village, and formerly located at 1700 Second Avenue on the Upper East Side. The Ngets have owned and operated the popular restaurants since 1996.

The Ngets are also charged with attempting to intimidate the employees from pursuing a lawsuit to recover the unpaid wages by threatening to fire those who signed on. This led to the firing of dozens of workers, but the lawsuit moved forward, and a federal judge found the owners liable for millions in unpaid wages, citing the crucial nature of the delivery workers to the restaurants' success on the Upper West Side and downtown

"Like so many restaurants across New York City, Saigon Grill was run on the backs of its workers," said Attorney General Cuomo. "These workers allowed the business to thrive, and in exchange they were allegedly cheated out of wages, fined for ridiculous reasons, intimidated out of pursuing justice, and then pulled into a painstaking ploy to cover it all up. Today's arrests should serve as a reminder to employers across the state-if you violate the law, you will be prosecuted."

According to the criminal complaint, over the course of four years, delivery workers for the Ngets put in between 70 and 80 hours a week delivering orders for the restaurant well below minimum wage. In addition to the delivery workers, the complaint accuses Saigon Grill of employing dozens of kitchen and restaurant workers who they did not report at all and received illegal wages 'off the books,' cheating the New York State unemployment insurance fund.

To conceal their underpayments to workers, the Ngets then forced their workers to cash paychecks in their names and return the full amount of the check to the restaurants owners in order to create the appearance of paying lawful wages and legal bookkeeping, according to the complaint.

The Ngets also allegedly relied on faulty bookkeeping to cheat the New York State unemployment insurance and tax funds. Their quarterly tax returns, which are used to calculate unemployment insurance benefits, failed to report the employment of over 65 workers, effectively jeopardizing this financial safeguard for the workers, whose benefits may be delayed because of the owner's failure to claim them on tax returns and costing the state the expense of having to recoup the money from the illegal employer.

Unemployment insurance provides temporary income for eligible workers who become unemployed through no fault of their own and who are ready, willing, and able to work. If an employer does not pay into the fund, it can be extremely difficult for a worker to access those benefits.  Having failed to pay their share, mandated by law, the Ngets put their workers and their families in jeopardy and cheated taxpayers, who pay ever higher amounts to keep the system working.

The Ngets are charged with a total of 151 counts each of Falsifying Business Records in the First Degree, 45 counts of Tampering with Physical Evidence, and 46 counts of Offering a False Instrument for Filing in the First Degree, all class E felonies which carry a term of up to four years in prison. The charges are based on the Ngets' creation of fake payroll records which they provided to the New York State Department of Labor during an initial DOL investigation of the Ngets' minimum wage violations.

Stemming from these initial minimum wage violations, the Ngets are also charged with 11 counts of Failure to Pay Wages, 127 counts of Failure to Keep Records, and 16 counts of Receipt of "Kickback" Wages, all misdemeanors, for failing to pay their workers the minimum wage for four years.

In March of 2007, the delivery workers sued their former employers to recover their rightful wages. After some of the workers had signed an authorization to commence the lawsuit, the Ngets allegedly called a meeting of all Saigon Grill delivery workers and threatened to terminate delivery service altogether at both restaurants-which would have effectively put all the employees out of work-if they did not each sign a release of all wage claims. All workers who refused to sign the release were promptly fired. Based on these actions, the Attorney General is also charging the Ngets with nine counts each of Tampering with a Witness in the Fourth Degree, Coercion in the Second Degree, and

Retaliation.

Josephine Lee, Coordinator of the Justice Will Be Served! Campaign, said: "It is about time that the Ngets be condemned for their reckless lawlessness. Such actions should not go unpunished. We hope that the government's treatment of these sweatshop bosses will justify the many years they have abused their workers and the public. We urge other bosses to take notice; and to right their wrongs immediately."

Sheebani Patel, Organizer of Restaurant Opportunities Center of New York, said: "All restaurant workers have the same rights, regardless of their immigration status, and should be treated with dignity by their employers. Saigon Grill's practices epitomize how so many owners mar the industry with poor practices that exploit workers. The workers should be saluted for their victory, and the Attorney General's office should be applauded for taking the abuses of restaurant workers seriously. This will have historic industry-wide ramifications in making the industry a better place to work in."

These are the latest arrests in a string of criminal charges the Attorney General has brought against employers who fail to protect and compensate their workers. This case is being prosecuted by Assistant Attorney General Rachel Gold with Investigator Brian Ford of the Attorney General's Office. This case is being supervised by Deputy Attorney General for Social Justice James Rogers.

The charges against the defendants are merely accusations and the defendants are presumed innocent until and unless proven guilty.
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