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"Today's ruling vindicates the rights of some of New York's poorest and most vulnerable individuals to be treated justly in the workplace.  We're proud to have obtained a measure of justice for these mistreated workers." 

- Ronnie Abrams, pro bono special counsel for Davis Polk & Wardell, representing delivery workers in the Saigon Grill lawsuit.  
INTRODUCTION


In October 22, 2008, the realization of the economic rights of some of the United States’ most vulnerable and overlooked workers took a small step forward.  On that day, 36 delivery workers employed by the Saigon Grill restaurants in New York City were awarded $4.6 million in back pay and overtime wages by the United States District Court in Manhattan.  The delivery workers had been subjected to years of underpayment (as little as $2 per hour), an arbitrary fine system, verbal abuse and a work week that consisted of 60 to 75 hours on the job.  While still employed by the Saigon Grill, the workers began organizing for the realization of their rights by signing union authorization cards and preparing to file a law suit against their employers.  When the owner of the Saigon Grill learned of these activities, the workers were fired.


Immediately after being fired, the workers began a long and continued fight for their rights that is still going on today.  Their actions since March 2007 have included consistent picketing at the restaurant’s two locations, a boycott, a sit-in and two separate lawsuits.  The workers did not accomplish these successes alone, but in alliance with several nonprofit and community based organizations including the Asian American Legal Defense and Education Fund (AALDEF), 318 Restaurant Workers Union and the Justice Will Be Served! Campaign (JWBS).  The most recent development in the case emerged just a few days ago when owner Simon Nget and his wife Michelle were arrested on December 3, 2008 “on more than 400 charges of violating minimum-wage laws, falsifying business records and defrauding the state’s unemployment system.”
  


For analysis purposes, the Saigon Grill case is undoubtedly appealing from a domestic labor rights perspective.  However, it also provides a fruitful opportunity to examine a contemporary labor scenario from a broader human rights perspective.  In human rights parlance, the case of the Saigon Grill delivery workers is an example of the workers actively and collectively working to realize their right to decent work. 

SAIGON GRILL POLICY DEBATES: WHAT ARE THE RIGHTS OF WORKERS?

In the United States, labor rights and human rights exist in two distinct spheres.  While it is not uncommon to see or hear about workers protesting, demanding and exerting the rights afforded to them under U.S. law, labor rights are not often expressed as human rights, and the U.S. generally does not use a human rights framework when examining institutional wrongdoing.  While the concept of labor or workers rights very much exists, it does not widely transfer into an acceptance of those rights as being human rights.  The Saigon Grill example provides the occasion to explore violations of economic human rights in a United States-based context, where generally, economic human rights are secondary to civil and political rights. 
Of particular importance when looking at the Saigon Grill case from a human rights perspective is that that many of the deliverymen are undocumented, and it is rarer see these workers taking collective action for their rights, as opposed to documented workers.  As a country with relatively progressive labor laws, where is the intersection of labor rights with human rights, particularly when it comes to the poorest and most vulnerable? 

The Delivery Workers

The Saigon Grill case illustrates a compelling example of the assertion and realization of economic human rights by poor and marginalized workers.  The circumstances of their employment render these workers especially vulnerable to exploitation in the workplace.  Many of the Saigon Grill deliverymen are undocumented migrants with limited formal education and English speaking skills.  Some of them came to the U.S. with the assistance of a Chinese “snakehead” or smuggler, and owe tens of thousands of dollars in debt for the cost of their voyage.  Once in the U.S. these workers have limited job opportunities and thus take employment that is quickly and readily available to them.  During the federal hearings, Saigon Grill deliverymen testified that they were not aware of minimum wage or overtime rights they were entitled to as workers, since the owner did not post the required notices in the restaurants.  Understandably, many undocumented workers are not aware of the labor rights afforded them, and those that are aware often do not speak out against workplace violations for fear of being fired, imprisoned or deported.  Thus it is these susceptible workers the most in need of assistance that are often the most exploited. 

International Economic Human Rights Standards


The Universal Declaration of Human Rights states, “everyone has the right to work, to free choice of employment, to just and favourable conditions of work and to protection against unemployment.”
  Article 7 of the International Covenant on Economic, Social and Cultural Rights (ICESCR) further expands on this economic human right in stating: 

“The States Parties to the present Covenant recognize the right of everyone to the enjoyment of just and favourable conditions of work which ensure, in particular: 

(a) Remuneration which provides all workers, as a minimum, with: 

(i) Fair wages and equal remuneration for work of equal value without distinction of nay kind, in particular women being guaranteed conditions of work not inferior to those enjoyed by men, with equal pay for equal work;

(ii) A decent living for themselves and their families in accordance with the provisions of the present Covenant;
(b) Safe and healthy working conditions; 

(c) Equal opportunity for everyone to be promoted in his employment to an appropriate higher level, subject to no considerations other than those of seniority and competence;
(d) Rest, leisure and reasonable limitation of working hours and periodic holidays with pay, as well as remuneration for public holidays”

The promotion of the right to work in these two documents forms the cornerstone of the economic human rights afforded to all people, and provides a solid foundation for the analysis of worker rights as human rights.


Another important international economic human right promoted in both the UDHR and the ICESCR, which is extremely relevant to the Saigon Grill case, is the right to join and form trade unions.  Article 23 of the UDHR states, “everyone has the right to join and form trade unions for the protection of his interests,”
 while all of Article 8 of the ICESCR is devoted to this right:

“1.The States Parties to the present Covenant undertake to ensure: 

(a) The right of everyone to form trade unions and join the trade union of his choice, subject only to the rules of the organization concerned, for the promotion and protection of his economic and social interests. No restrictions may be placed on the exercise of this right other than those prescribed by law and which are necessary in a democratic society in the interests of national security or public order or for the protection of the rights and freedoms of others; 

(b) The right of trade unions to establish national federations or confederations and the right of the latter to form or join international trade-union organizations; 

(c) The right of trade unions to function freely subject to no limitations other than those prescribed by law and which are necessary in a democratic society in the interests of national security or public order or for the protection of the rights and freedoms of others; 

(d) The right to strike, provided that it is exercised in conformity with the laws of the particular country. 

2. This article shall not prevent the imposition of lawful restrictions on the exercise of these rights by members of the armed forces or of the police or of the administration of the State. 

3. Nothing in this article shall authorize States Parties to the International Labour Organisation Convention of 1948 concerning Freedom of Association and Protection of the Right to Organize to take legislative measures which would prejudice, or apply the law in such a manner as would prejudice, the guarantees provided for in that Convention.”
 
These rights are particularly significant in that they outline ways in which all people able to actively participate in fulfilling the human rights to which they are entitled within their place of employment.   


Historically there has been a split within the human rights field between civil and political rights on the one hand, and economic, social and cultural rights on the other.  This split is illuminated when considering the construction of the Human Rights Based Approach (HRBA) which conceptualizes the realization of human rights through the roles and responsibilities of two groups of people: rights holders and duty bearers.  Duty bearers carry most of the responsibility in realizing and maintaining human rights, and many in the human rights field have argued that there is no identifiable duty-bearer when it comes to many economic, social and cultural rights.  Thus, despite international conventions stating that all people have the right to work, it is generally understood within the economic rights framework that the “right to work” does not mean that that every person has the right a job.  Rather, these rights are more commonly interpreted as the right to a decent standard of workplace for all workers.  One can very easily see how the right to decent work had been violated in the Saigon Grill case, where delivery workers, among other transgressions, were not being compensated fairly for their labor and were targeted and harassed when found to be engaging in union activity.  In recognizing the roles and responsibilities of duty-bearers, this interpretation of the rights, wherein a duty bearer is more readily identifiable, enables the right to decent to decent work to be more easily fulfilled than simply a right to work.

United States Labor Law

The United States voted for the adoption of the UDHR, and has signed, but not ratified the ICESCR.  Despite having not undertaken steps that would signify more complete acceptance and incorporation of these international economic human rights norms into domestic policy, the United States is a country that has in place a variety of labor laws aimed at protecting workers rights.  One important U.S. labor standard is the National Labor Relations Act, which Congress enacted in 1935 and whose purpose is “to define and protect the rights of employees and employers, to encourage collective bargaining, and to curtail certain practices on the part of labor and management that are harmful to the general welfare.”
  More specifically, this Act is the principal law to govern private sector relations between employers and unions, and it defines the rights employees hold in bargaining with their employers.  The Act is administered and enforced by the National Labor Relations Board, an agency of the federal government.  Another significant U.S. labor law is the Fair Labor Standards Act (FLSA).  Enacted in 1930, FLSA “establishes minimum wage, overtime pay, recordkeeping, and youth employment standards affecting employees in the private sector and in Federal, State, and local governments.”
  


These two acts, and the laws contained within them, were the legal foundation for the two lawsuits filed against Simon and Michelle Nget, and it was these laws that two judges found them guilty of violating, resulting in their imprisonment on December 3, 2008.  As evidenced by the Saigon Grill decisions, being an undocumented worker does not preclude an individual from being protected under either the National Labor Relations Act or the Fair Labor Standards Act.  The U.S. court system has repeatedly upheld the rights of undocumented workers who file lawsuits against their employers.

HUMAN RIGHTS ANALYSIS: HUMAN RIGHTS PRINCIPLES AT WORK


When understanding and analyzing poverty issues the application of the Human Rights Based Approach is valuable and unique in that it says that human rights are “claims that individuals have for social arrangements to guarantee their substantive freedoms,”
 and as was mentioned earlier, the framework distinguishes between individuals who are rights holders and those that are duty bearers.  The Saigon Grill case adeptly illustrates the dual and complementary responsibilities of rights holders and duty bearers towards human rights realization.

The Role of Duty Bearers 
Within the HRBA duty bearers are responsible for respecting, protecting and fulfilling human rights, as well as working toward their progressive realization over time.  In this case study there are two duty-bearers entrusted with this responsibility: the government and the employer, Saigon Grill.  While both parties were held accountable for the human rights violations suffered by the deliverymen, the international human rights framework places the bulk of the duty-bearer responsibility on the government, as opposed to the employer.  According to the Center of Economic and Social Rights, “the international human rights framework places primary responsibility on governments for ensuring that human rights standards are met, including the right to work.”
  It is also the responsibility of the government to make sure that other, non-state actors are not inhibiting people from realizing their rights, or violating the rights of others, which is exemplified in this case through the use of the legal system.

The government and the employer had different obligations in this case.  The government’s main role was to protect rights holders’ (the delivery workers) right to decent work, and they fulfilled this role through the enforcement of laws and procedures that were further upheld through the legal system.  In this process the other duty-bearer, the Saigon Grill, was found in violation of respecting the rights of their workers, and were held accountable for their treatment of the deliverymen.  Not only was the restaurant required to repair the damage caused in their labor practices by rehiring the workers and paying them back and overtime wages, the owners of the restaurant were held additionally responsible on criminal charges and were arrested.   

In this case there is ultimately a complementary relationship between the HRBA framework and the legal framework in the U.S. that functions harmoniously in protecting workers’ rights.  While in this instance we see continued progress towards the realization of economic human rights for delivery workers in New York City, this case falls short in being interpreted as progressive realization of economic human rights given that maximum available resources of the duty-bearers vastly outweighs the resources utilized to fulfill the rights of these workers.  Both duty-bearers fell short of their obligation in this respect, though we can be fairly confident that among delivery workers, economic human rights will continue to be pushed forward and spread.

The Role of Rights Holders 

The Saigon Grill delivery workers personified several human rights principles fundamental to the HRBA, and intrinsic to the role of rights holders demanding their rights to decent work.  The first principle, empowerment, advocates for the giving over of power to poor people as an enabling tool they are then able to use to exercise their rights.  With the assistance of community programs and nonprofit organizations, the delivery workers became aware of the rights they were afforded and which had been violated.  This process of knowledge building led to the formulation of action steps, and these two together contribute to a new level of empowerment that had not been previously present.  The effective development of worker empowerment directly related to their ability to become active participants in affecting their own change.  This aligns with the human rights principle of true participation, which advocates for the inclusion of the people who are being affected by programs and policies in the decision-making process.  Though delivery workers did not participate in creating the circumstances under which they were working, when their rights were not respected they actively participated through a variety of means towards seeking justice.  This includes not only the obvious examples of refusing to sign the form presented by Simon Nget, authorizing union representation and picketing the restaurants, but also takes into account testifying in court, talking with media outlets and refusing to succumb to the harsh reality of being jobless.  These workers were not bystanders, but rather true participants in working to fulfill their rights.
BEST PRACTICES ANALYSIS: WHY IT WORKED

With all the workers in the United States, documented and undocumented, whose economic human rights are violated in the workplace, how has the Saigon Grill case been so successful in the realization of economic human rights?  What are the most effective elements of this case we can draw from to more generally address the problem of the right to decent work not being fulfilled?  And finally, aside from rectifying transgressions against individual workers, what can be done about the violation of workers’ right in the restaurant industry as a whole? While many elements of the Saigon Grill delivery worker case are not directly replicable when addressing economic human rights violations elsewhere, this extremely successful case provides many lessons and tactics to draw from.


Several complementary factors worked together to make the Saigon Grill case a success.  At a foundational level, much would not have been achieved without the presence of laws, standards and institutions, particularly the legal system, that are capable of both punishing those who violate human rights, and remunerating those whose rights have been violated.  Without the National Labor Relations Act and the NLRB, the FLSA and the federal court system, the legal victories won by the delivery workers would not have been possible.   Additionally, the role that civil society played, including organizations like AALDEF and JWBS as well as wide support through media and community participation, considerably enhanced attention to the case.  This allowed news of the Saigon Grill’s mistreatment of their workers to penetrate into a wide societal consciousness and made recourse against the owner more feasible.  This greater population was able to join in the fight for human rights through direct participatory action, as well as through indirect means as a consumer, by choosing not the patron the Saigon Grill restaurants and impact the business’ revenue stream.


There are some unique factors to this case that enhanced the ability for success.  For one, the scope of the case allowed for an unprecedented visibility.   The sheer size of the Saigon Grill enterprise and the number of delivery workers involved were on a scale not yet seen in any other recent cases of delivery worker action against their employer.  These other recent lawsuits against restaurants like Our Place Cuisine of China, Ollies Noodle Shop & Grille and 88 Palace had also laid the groundwork for a case like the Saigon Grill to be possible.  And of course these lawsuits would not have been possible without the decades of labor activism and organizing that has persevered among New York’s Chinese population.  The culmination of this restaurant worker activism has not yet eliminated worker violations in the restaurant industry, but these individual instances have proven to work over time in affecting some positive change.  For a comprehensive change in the restaurant industry it appears that the government, as a duty-bearer, would have to undertake legislation that moves its role from respecting and protecting workers’ rights, to fulfilling them.


Ultimately what makes this case so special is the active role the delivery workers, as rights holders, played in defending and demanding their own economic human rights.  These workers engaged in a multi-tiered action campaign for almost two years without giving up until they received reparations for the human rights abuses they suffered.  Though the U.S. mainstream media is still unlikely to characterize their labor rights as human rights, or their activism as an example of the active realization of human rights, the case is a human rights case nonetheless.  Despite the important role duty-bearers played, here it is the delivery workers, who as active rights holders proved that labor rights are human rights, are the stars of the story. 
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