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INTRODUCTION

When, in 1973, race relations researcher Christopher Bagley visited the
Netherlands, he praised the Dutch for their tolerance and enthusiastically
reported that the British could learn something from them (Bagley, 1973).
Thirty years later, in July 2003, the British advisor on immigration and
integration, Trevor Phillips, paid a visit to the Netherlands. His judgement
was less positive. He was shocked by the intolerance in the Netherlands, in
particular by the negative policy concerning immigrants. He thereby
referred to the intended policy, amongst others, to prohibit the wearing of
hijab in some schools and to a policy intention to combat arranged
marriages.! ‘It was, as if I was smacked in the face’, said Phillips. Accord-
ing to him the intended policies were inadmissible infringements upon
immigrants’ privacy.? He suspected that the Dutch were suffering from a
post Pim Fortuyn (the recently assassinated far-right politician) trauma
(Waard, 2003).3

Polls do indeed point to a hardening of the Dutch public opinion about
immigrants (Dagevos et al., 2003: 432, 433).4 There is also, from the part of
the government, less willingness to recognize the cultural claims of
minorities and a more compelling demand to adjust to Dutch culture (e.g.
own language teaching is no longer state facilitated and citizenship
education is made compulsory for immigrants). So, yes, Phillips is right that
Dutch tolerance is decreasing. Yet, does that make policy that interferes
with the cultural traditions of minority groups always a sign of intolerance
and an inadmissible infringement of their freedom? I do not think so.

It has been pointed out, most prominently by Susan Moller Okin (1999),
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that recognition of cultural diversity can be at odds with women’s rights, in
which case interference might be justified. Yet, the issue is more complex
than that. As a feminist at home with postcolonial theory, I find it imposs-
ible to ignore the long western tradition of representing other cultures as
inferior. In particular, there is the continued imagery of Islam as a religion
predisposed to maltreat the female sex. In the present Dutch climate of
increased intolerance of minority groups, a concern with gender inequality
could be merely a proxy for attacks on minority groups. It would be tragic,
though, if our commitment to multicultural respect would keep us from
recognizing gender injustice. The challenge is hence to be critical, yet not
to add to the further demonization of minority groups. In this article, I will
try to demonstrate that taking a critical stance against minority cultural
practices can go together with a sensitivity to the cultural identities and
interests of minority women.

I shall present a case that was hotly discussed in the Netherlands, i.e. the
case of sex-selective abortion (hereafter SSA). My main reason for focusing
on this particular case is that, in it, multiculturalism and feminism seem so
clearly to be at loggerheads. Yet, they are not, so I shall argue. This case
helps me hence to sustain my position that (a) it is important to be alert
that policies that accommodate minority cultures do not add to the
oppression of female group members, (b) yet, we should not pit a priori
multicultural and feminist concerns against each other, and (c) our judge-
ment of cultural practices should take into account the wider social context
in which they exist. In this latter claim, I am inspired by the so-called
contextual approach to tolerance, and my discussion of the case may also
be read as a plea for contextualism.

Second, I choose this case, because of its possible relevance for other
countries as well. As I shall discuss later, the pre-natal diagnostic techniques
that are required for sex determination of the foetus are also available in
other European countries and the abortion legislation in most European
countries is such that it makes SSA possible.

My third reason to work out this case is that it illustrates how predomi-
nant in public discourse the modernization thesis still is — contrasting
culture, tradition and oppression with modernity, rationality and liberaliz-
ation — and at the same time how inapt this thesis is for understanding
multicultural conflict. The effect of this cultural imagery is that minority
women get reduced to mere prisoners of their culture. Yet requests for SSA
are made by women. If one is not willing, as I am, to merely see them as
cultural dupes, how then are we to consider these requests? What is also at
issue, therefore, in the case I shall present, is the moral agency of the
women concerned.
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CONTEXTUALIZED MORALITY

Before I discuss the case of SSA, let me briefly explain my theoretical
perspective.’

In the past decade we have seen, in particular in the field of multi-
culturalism, a proliferation of philosophical theories that try to connect
normative theory with empirical case studies. A common ambition of
authors as varied as Walzer (1983), Kymlicka (1995), Carens (2000), Parekh
(2000) or Benhabib (2002) is to put political philosophy to work in the
empirical context of contemporary plural societies and to develop theory
that is of relevance for contemporary social conflicts and policy dilemmas.
It might not be overstated to call this the contextual turn in political
philosophy.

Why should context count? The contextual turn is, amongst others,
inspired by the realization that liberal principles are general principles and,
as such, too indeterminate to lead to a judgement in specific cases (see
Carens, 2000; Parekh, 2000). Moreover, in particular cases, it often turns
out that liberal justice arguments provide both strong foundations for
accommodating cultural minorities and strong reasons for drawing limits to
tolerance. To put it differently, liberal principles often pull against each
other (see Williams, 2000). ‘We may all claim that we respect one another’,
so writes Seyla Benhabib, ‘but we cannot know what such respect requires
or entails in the face of deep cultural conflicts’ as very often ‘we do not share
a common understanding of the disputed practice itself’. Therefore, what
we need to reach is ‘not only understanding of the norms in question, but
a situational understanding of these norms’ intended applications’
(Benhabib, 2002: 12, emphasis in original). Hence, ‘to determine what
justice requires in a particular case’, writes Joseph Carens, ‘one must
immerse oneself in the details of the case and make contextually sensitive
judgements rather than rely primarily on the application of abstract general
principles’ (2000: 14). And hence, ‘history matters, numbers matter, the
relative importance of the claims of the claimants matter, and so do many
other considerations’ (2000: 12). From this follows, first, that while in the
classical deductive way of moral arguing only justice arguments are
allowed, in a contextual approach, non-moral arguments, like Carens’s
numbers or the actual power relations in which a practice takes place, are
also allowed and may co-determine our moral considerations. Second, if
context counts, it follows that what may be an acceptable arrangement in
one society, may not be so in other societies (see Carens, 2000: 7).
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SEX-SELECTIVE ABORTION: LEGAL CONTEXT

In 1997, a debate took place in the Netherlands in which it was assumed, at
least by some of the participants, that certain cultural minorities have a
cultural preference for sons. Based on this preference, they may desire SSA.
SSA involves the identification of the foetus’s sex during the pregnancy
using pre-natal diagnosis, followed by abortion of the foetus if it proves to
be of the undesired sex.® The overture to this discussion was a television
programme, the implication of which was that abortion is too easy in the
Netherlands. In the programme, two abortion practitioners stated that they
refrained from any moral judgement and accepted any motive underlying
a woman’s wish for an abortion. Moreover, these doctors stated that the
fact that the foetus was the ‘wrong’ sex was no reason to refuse a termin-
ation. The debate was further fuelled when the Minister of Health inter-
vened with a clear statement that she considered SSA permissible in the
Netherlands. The public debate then concentrated on the Minister’s
statement.

If SSA is to be applied, the sex of the foetus has first to be determined.
SSA is thus closely related to the rise of pre-natal diagnosis (PND) in
genetics, notably chorionic villus sampling, amniocentesis or ultrasound.”

In general, pre-natal diagnosis and selective abortion are driven by the
desire to prevent illness. As some illnesses are sex-linked, the debate in
medical ethics concerns what genetic diseases or congenital anomalies are
so serious that they justify PND and selective abortion. As the sex of a child
is not in itself considered an illness, sex can never be a justification for PND
and abortion in medical ethics. The policy of the professional groups
involved in PND in the Netherlands, and in European countries generally,
is therefore not to grant requests for sex-selective tests. It is still possible,
however, to discover the sex of the foetus. From 36 years onwards — 35 years
in most other European countries — age is a valid medical indication for
chorionic villus sampling or amniocentesis. It is common practice among
genetic counsellors to inform the woman concerned of the foetus’s sex
when she is told about the presence or absence of a disorder or anomaly.
In regular healthcare, ultrasound is carried out on medical indication only.
The policy here is not to disclose the foetus’s sex, because determining sex
using ultrasound is less dependable than through the other two techniques.
However, women of any age can go to a private clinic which will perform
ultrasound scanning on request. No medical indication is required, and
these clinics are usually willing to disclose the sex of the foetus. It is, there-
fore, technically possible, and depending on the mother’s age or the
technique used, legally permissible to determine the sex of the foetus.?

According to Dutch law, abortion is only permitted if there is risk to the
mother’s life or health, or if the woman is in a critical situation which cannot
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be resolved in any other way. This ‘critical situation’ includes psychosocial
distress. As it proved impossible to formulate general criteria for the
definition of a critical situation, the legislature sought refuge in procedural
measures to guarantee cautious decision making in individual cases. The
woman is legally obliged to take five days’ time to reflect. The practitioner
is responsible for determining through interview whether the woman is
genuinely convinced that an abortion is the only way to resolve the problem
and to inform her about alternatives to abortion.” Because the law does not
define what constitutes a critical situation, ultimately it is the woman who
decides, thus making SSA legally possible. In most European countries
women have, as in the Netherlands, a legal right to decide on the termin-
ation of pregnancy, or the abortion laws in these countries recognize rather
broad grounds for permitting abortion, including sociomedical reasons, like
the UK (except Northern Ireland) (Outshoorn, 1996). As the Netherlands
is, compared with other European countries, rather reluctant in offering
PND to pregnant women, it follows that SSA is legally possible in most
European countries (Hui, 2003).

THE PUBLIC DEBATE

The question of whether Dutch law on abortion is too liberal thus boils
down to the question of whether the definition of a critical situation is too
liberal. The then Dutch Minister of Health, Els Borst, made the following
statement during a television program on 17 January 1997, which was
widely reported in the press:

I can imagine that a woman from a foreign culture finds herself in such a critical
situation when she has a daughter for the third or fourth time and her marriage,
or even her life, is at stake. (De Volkskrant, 1997a)

She adhered to this statement during questions in parliament. Ms Borst, as
a reputed feminist and liberal, repeated: ‘I can imagine a critical situation
like that, and it’s not easy for me to say this’ (De Volkskrant, 1997c).

Her statement provoked considerable reaction.!” Unsurprisingly, these
were predominantly negative. Many Christians reject the notion of abortion
altogether; some believe it should be allowed only if the life or health of
the mother is threatened. Many saw the issue as yet another example of
legislative deficiencies in protecting unborn life. The president of the Dutch
Society of Abortion Practitioners, Dr Beekhuizen, pointed out that moral
dilemmas about abortion are closely related to developments in pre-natal
diagnosis. Beekhuizen opined that when pre-natal testing is done, only
medically relevant information should be transmitted to the woman. This
information would not generally include the sex of the foetus. Due to his
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steadfast belief in sexual equality, he found SSA difficult to perform
(Trouw, 1997). Numerous other participants in the debate argued that the
Minister’s policy clearly overstepped a boundary. They advanced argu-
ments pointing to the fact that whilst some immigrants may prefer a son to
a daughter, this preference does not lead them to consider SSA as an option
and that, in practice, it does not appear to occur. It was further alleged that
in the absence of evidence, speculation functions to stigmatize immigrant
groups. The joint national organizations of and for black, migrant and
refugee women, and the Vrouwenberaad Ontwikkelingssamenwerking
(Women’s Council on Development Aid), sent an open letter to the
Minister (Vrouwenberaad Ontwikkelingssamenwerking, AISA, TARGUIA
and TIYE International, 1997). This letter pointed out that the Minister’s
statements betrayed a misplaced cultural relativism. They claimed that the
right of self-determination and the principle of non-discrimination on the
basis of sex are universal. Consequently, whenever a local culture or
tradition is in conflict with these principles, the principles should be
respected above tradition. The signatories to the open letter added that the
Minister’s statement showed a rigid notion of culture; it appeared to
indicate cultures cannot change, or that everyone thinks in the same way
about his or her culture, or that minority women do not oppose certain
misogynous traditions within their own cultures. The Minister’s statement,
according to the open letter, is thus ‘a smack in the face for many women
in the Netherlands who campaign for gender equality and equivalence in
their own community’. The women’s organizations that signed the open
letter wanted to retain intact the right to self-determination, but they also
considered that the principle of sexual equality should not be made relative.
It is unclear whether they failed to see the contradiction, as clearly one
cannot have both here, or thought that women do not voluntarily choose a
SSA, as a columnist in a national newspaper (NRC Handelsblad), Anil
Ramdas, assumed (Ramdas, 1997). He argued that it would seem in this
case as if individual freedom (the woman decides, for example, not to have
a daughter) clashes with the principle of equality between men and women.
But, he continued, it only seems that way. If a woman does not want a child
because she does not want to interrupt her career, or because she is unem-
ployed and will have to take care of the child entirely by herself, then these
are critical situations experienced as such by the individual. What we think
about these personal motives is irrelevant: ‘If the motive is serious enough
for her, who are we to contradict her?’ The situation is different, he argued,
in the case of a Muslim woman who does not want any more girls. In that
case ‘it is not a matter of an individual desire, but of a culturally imposed
demand: thou shalt bear males’, and, according to Ramdas, we should not
sympathize. This wish is the result of the ‘male chauvinism of Islam’ and
should therefore be rejected. What is more, by showing sympathy, ‘the
Minister abandons Islamic women and sticks a knife into the back of the
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incipient emancipation movement in that culture’ (Ramdas, 1997). So,
although he followed a somewhat different route, Ramdas came to the
same conclusion as the signatories of the open letter. The opponents of
Borst’s cultural relativism were also in agreement on the solutions. The
open letter from the women’s organizations called for policy that tackles
the underlying cause of the desire for abortion. This cause lies in ‘a situ-
ation of injustice and discrimination against women and girls’. Arnold
Koper, a columnist in another national newspaper, did not beat about the
bush and stated firmly that ‘if a culture is sexist, it should be opposed’
(Koper, 1997).

The Minister’s reaction to the debate was a commitment to investigate
whether abortion clinics had stretched the notion of a ‘critical situation’
beyond tolerance. That investigation has since been completed and there
appears to be no question of elasticism; the procedures are correctly
employed, and hence there is no reason to tighten the abortion law (de
Boer, 1997).

PRAGMATISM RECONSIDERED

The issue seemed settled. Yet, there remain many unanswered questions.
The first is: does the practice of SSA occur in the Netherlands? There is
little information available. According to the only national survey on the
issue, the majority of the Dutch population rejects SSA. The non-
representative data on cultural minorities suggest that certain cultural
minorities do have a cultural preference for sons, and that women are
condemned if they have not (yet) produced a boy. But it is unclear whether
they are prepared to accept SSA (Veldkamp Marktonderzoek, 1996).
Hence, Ramdas’s assumption that Muslims especially would be inclined to
practice SSA is not empirically founded. However, the background to the
Minister’s statement was that she was confronted with a testimony of an
abortion practitioner. This doctor said she had received requests for SSA
and had performed them (Lower Chamber, 1997). So, the practice clearly
does occur in the Netherlands. This gives rise to the next question: does
SSA constitute a moral wrong? In the eyes of the participants in the public
debate, the majority of the Dutch population and the Minister, it does.!!
The question is why is it wrong?

In countries where SSA is a widespread phenomenon, such as India and
China, it is the expression of a cultural view in which women are of less
value than men (see Warren, 1985; Parikh, 1990; Arora, 1996). This
misogyny is why most people in the Netherlands condemned SSA as
morally wrong. Yet, as Mary Anne Warren rightly observes, ‘an action may
be morally questionable, and yet something which the agent has a moral
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right to do’ (Warren, 1987: 195). Didn’t feminists think that women have a
right to choose?

Although the Dutch abortion law does not reflect a straight pro-choice
position, let us for the sake of argument assume that it is pro-choice. Even
a policy that takes women’s right to choose as paramount does not
automatically mean SSA would be permissible. This is because in liberal
pro-choice justifications, the right to choose is never understood as an
unqualified right to do with one’s body as one pleases. It is usually assumed
that in the early stages the foetus is not a person and therefore has no moral
rights (to life and to equal treatment). However, in the later stages of
development, when the foetus becomes sentient, which is somewhere in the
second trimester, although not yet a constitutional person, it does have
moral standing (see Sumner, 1997). SSA can be performed in the second
trimester. It is therefore unclear whether the foetus should be considered
as possessing the capacity for sentience. If the foetus is not yet considered
a sentient being, then the only constitutional person present in this case
would be the woman. Therefore, her right of autonomy should take prece-
dence. If the foetus is considered to have acquired sentience, then an
abortion would need a strong justification. Could a cultural sex preference
possibly qualify as a compelling enough reason? In the case that the
Minister referred to in her challenged statement, there was mention of
threats; apparently the woman had reason to fear for her marriage or her
life. What may lay behind this? Let us turn to India.

In India, where SSA takes place on a large scale, it is in particular the
urban middle classes that take to the practice (see Retherford and Roy,
2003, UNFPA, 2003).12 An effect of India’s population control campaigns
is that a large family has become unfashionable among these classes. The
ideal family size is two children. SSA is a way to ensure that they have a
small family, yet at least one son (see Arora, 1996; Patel, 1996). A reason
for son preference is that daughters are considered an economic burden,
basically because they leave the family when they marry and must be
provided with an expensive dowry, while sons are expected to look after
their parents in old age (see Narayan, 1997). Next, in a family that already
has daughters, the birth of yet another daughter may decrease the prospects
of these daughters to make a good marriage, because the family lacks the
economic resources to provide their daughters with the dowry this requires,
and thus bring shame on the household (Patel, 1996). Women that decide
on an abortion are said to be responding to severe family pressure to
produce a son (see Parikh, 1990). Given this background, one is inclined to
agree with Warren when she states that ‘in a highly patriarchal society, sex
selection (...) may be an extremely compelling reason [for abortion] from
the viewpoint of the individuals who must make the decision’ (1985: 105).
In a similar vein, Gail Weiss argues that it is family interests and community
normative practices that make it appear to be a desirable and, for many, the
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only viable option (Weiss, 1995: 202, 213). SSA would then be allowed;
there would be a ‘critical situation’ as intended by the Dutch abortion law.

On the other hand, this perspective adds a particularly bitter edge to
Rosalind Petchesky’s remark that ‘the “right to choose” means very little
when women are powerless. (...) Women make their own reproductive
choices, but (. ..) they make them under social conditions and constraints
which they, as mere individuals, are powerless to change’ (Petchesky, 1980,
quoted in Katz Rothman, 1991: 174). We should be wary therefore, as Dolly
Arora warns, of techniques like SSA. What appears initially to increase
individual choice, can, in effect, become an instrument of male control over
the reproductive rights of women in patriarchal and authoritarian cultures
(see Arora, 1996: 421). As the technology that facilitates sex-selective
abortion does not lead to women’s increased freedom and well-being, the
appropriate response would then be to withhold access to it. SSA would
simply not be an option that required consideration. This is also suggested
by Warren, when she writes: ‘the more powerful the social pressures upon
women to have sons, the more room there is to doubt that they are really
free to choose or reject SSA, and, perhaps, the stronger the argument for
prohibition’ (1987: 195, 196).

TOLERANCE, AUTONOMY, AND OPPRESSION

Most proponents of multiculturalism do not advocate unconditional license
for a cultural group to live according to its own traditions. Tolerance is,
amongst other things, conditioned by the right to autonomy; individual
group members must be free to choose whether or not to follow tradition.
Discussing female circumcision, Bhikhu Parekh, for instance, argues that
we should not allow it to be practised on children (2000: 275-8). But when
it concerns adult female circumcision, we should make an exception, ‘when
the demand for it is genuinely voluntary and based on deeply held moral
beliefs’ (2000: 279). So, for multiculturalists, an important criterion for the
tolerance of a cultural practice is whether this practice is freely chosen.

It could be supposed that SSA is a medical intervention which women
would not request voluntarily. Ramdas argued this point (see above). But
this seems very much like saying that if a woman takes a decision that runs
counter to the majority culture’s sense of what is right and just, it cannot be
her decision. It must be imposed by an outside source — her husband, her
culture, her religion. As a result, we need not take her wishes seriously. In
contrast, we should take seriously the decisions of women who, for instance,
are pressured by poverty, as in Ramdas’ example of an unemployed woman
seeking an abortion. Ramdas’ argument assumes that western women are
fully autonomous in their decision-making, while women from non-western
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cultures, as victims of their culture, are not. We could counter-argue that all
of us are shaped by our cultures and furthermore that not all western
women are as fully autonomous as he assumes. And that his example of the
unemployed woman illustrates once again that we need social rights to turn
rights to freedom into substantive rights. However, this counter-argument
does not answer the question he raises about the moral agency of women
from non-western cultures.

In the case referred to by the Minister, the abortion practitioner had
established in the individual interview prescribed by the Dutch abortion
legislation that the woman concerned was genuinely convinced that she
wanted this abortion. Still, we may have serious doubts whether her
freedom to choose was not curtailed (as she apparently had to fear for her
marriage and even her life). From this I would not infer, however, as
Ramdas did, that she was but a brainwashed victim of her culture, who
therefore may be ignored as a moral person. There is, first, the social and
cultural context to consider. With Weiss, I would like to keep open the
possibility that women who decide to undergo a SSA do so in good faith,
because they think that by doing so they are saving their family from
devastating economic burden (cf. Weiss, 1995: 214).13 Second, women who
contemplate SSA, experience, most likely, great family pressure to comply.
This means, however, that their right of autonomy is curtailed, not their
mental capacity for autonomy.!4

Yet, the question remains: what weight should we give to these consider-
ations? Obviously, the choice for a SSA is made under severe constraints.
Should this lead to an amendment of the abortion law in the Netherlands
so as to prevent SSA?

PREVENTATIVE MEASURES AND THE WEIGHT OF CONTEXT

SSA violates the principle of sexual equality; it denies female foetuses an
equal right to life. It therefore constitutes a moral wrong in the eyes of the
Dutch, including mine. Yet, from this does not follow that the abortion law
must be tightened. This is because the principle of sexual equality conflicts
in this case with the autonomy of women. Tightening the abortion law so
as to prevent SSA would require the formulation of general criteria for
what counts as a morally acceptable reason for an abortion, as well as
require the scrutinizing of all women’s reasons for choosing abortion. This
would amount to a major violation of the autonomy of all women that
request an abortion.

This seems an undesirable option. The rationale of current Dutch
practice is that it tries to prevent SSA not by restricting access to abortion,
but by restricting access to pre-natal diagnostic technology that determines
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the sex of the foetus. This does not fully exclude misuse of the abortion law
to obtain a SSA. So it only partially succeeds in upholding the principle of
sexual equality. It clearly does not give equal respect to cultures that do not
recognize the equality of men and women. However, it does acknowledge
that women have the right to control their own bodies. Given the likelihood
that in the Netherlands SSA hardly occurs, the current Dutch policy
practice seems to strike a reasonable balance between the different
competing principles.

In the Indian context, however, current Dutch rules and legislation on
PND and abortion would clearly be insufficient. As mentioned before, SSA
is widely practised in India, even to a point that, in some Indian states, the
male-female ratio is adverse (see UNFPA, 2003). We know that individual
women are pressured to have a SSA, while as compared to the Netherlands
their exit-options are limited, as there are hardly any institutional structures
that enable women to leave oppressive domestic relationships (see
Narayan, 1997). Given this situation, there is ample reason for stricter
legislation. In fact, India has sought to ban SSA - as, in the Netherlands,
not through tightening the abortion law, but through restricting access to
PND. PND may only be used for the purpose of detecting genetic
anomalies or other sex-linked disorders of the foetus. Private clinics have
to be registered and monitored. Moreover, the Indian legislature has
recently sharpened the PND Act through an amendment that came into
force from February 2003.15 In India, it is lack of public support for the law,
i.e. the strong cultural preference for sons, and in relation to that problems
with the enforcement of the law, that explains why SSA is still so widely
practised.

Hence, while we grudgingly tolerate in the Dutch context that some
women may misuse PND and the abortion law for obtaining a SSA, this
tolerance is impossible to uphold in the Indian context. One might well ask
if this is not a morally inconsistent position to hold. Why this does not
amount for contextualists to moral inconsistency is well explained by
Parekh. He argues:

We might feel that in the light of a society’s history, traditions of inequality of
power and cultural ethos, . . . practices [like voluntary adult female
circumcision, polygamy, sale of body parts or sati] are likely to be misused, fail
to realise their intended purpose, or lead to unacceptable long-term
consequences, and should be banned. Since consequences play an important
part in our assessment of a practice and since they are historically contingent,
we might ban it in one society, or at one time in its history, or under one set of
circumstances, but not another without incurring the charge of moral
inconsistency. (Parekh, 2000: 293-4)

In the Dutch context we can afford to live with rather lenient rules on PND,
while in the Indian context clearly stricter rules are required.
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CONCLUSION AND DEBATE

Trevor Phillips was right to note that Dutch tolerance of immigrant
minority cultures has declined in the past period. That is not to say that state
interference in the traditions of cultural minorities is never in place. Certain
minority practices do violate their female members’ rights and interference
might in some cases be warranted.

SSA is practised, albeit probably only on a very small scale, by
immigrant minorities in the Netherlands, probably not by Muslims.
Whether SSA is practised in other European countries, and on what scale,
we do not know, as it is not registered. We do know, however, that in other
western countries with minorities from countries where SSA is prevalent,
some of these immigrants desire SSA (for the USA see Weiss, 1996, for
Canada, see Minister of Government Services Canada, 1993). We may
expect therefore, as the legal rules on PND and abortion in most European
countries do not exclude SSA, that it does occur.

In the Dutch debate on SSA, a cultural preference for sons was
construed as an irrational preference, springing from a backward sexist
culture, and minority women got depicted as victims of that culture. Yet, a
contextual analysis of SSA leads to a dramatically different picture. My
excursion into the practice of SSA in India showed some of the intricacies
of culture, modernity and gender inequality. SSA is possible, first, because
of the existence of modern PND techniques, and practised not by the
poorest, most backward part of the population, but by the urban middle
class. Second, the dowry system plays an important role in the motives of
Indian women to choose a SSA. Yet dowries have become so expensive
because an increasingly market-dominated modern economy led to the
commercialization of the dowry system (Narayan, 1997: 110-11). If we take
into consideration the wider context in which Indian women choose a SSA,
their motives appear neither irrational nor immoral. SSA is morally wrong,
yet individuals that choose SSA are not necessarily morally inferior to those
who do not (have to) make that choice.

When I argued that it is not desirable to restrict access to abortion in the
Netherlands, this is not because I think that requests for a SSA spring from
a harmless cultural tradition. SSA, by not granting female foetuses an equal
right to life, constitutes in my view a moral wrong. Yet, the moral dilemma
for the legislature is that amending the abortion law, so as to make SSA
impossible, would inevitably amount to a serious infringement of the
autonomy of all women that ask for an abortion.

I argued that preventing SSA by restricting access to abortion is there-
fore an undesirable option and that the legislature in the Netherlands, as in
India, was correct to seek to ban SSA not by restricting access to abortion,
but to PND. The difference is that Dutch rules on PND are rather more
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lenient than those in India. Again, I think this is justified, because in the
Dutch situation, SSA in all likelihood hardly occurs, while in India it is
practised on a large scale. One might ask if we should condone in the
Netherlands what we try to fight with all our power in India. I argued that
we may — as in a contextual approach, non-moral considerations may co-
determine our moral judgement.

While the current Dutch rules and legislation on PND and abortion do
not require any change, this is not to say that all is peaches and cream in
minority cultures in the Netherlands. We know no more about the woman
that the Dutch Minister referred to in her statement than that she had to
fear for her marriage or even her life if she did not consent to a SSA.
Neither do we know why the abortion practitioner that interviewed her still
considered her choice to be a free choice. We do know, however, that a
decision to undergo a SSA is usually taken under severe social constraints
and that the roots of the problem lie, as the women’s organizations in the
Netherlands correctly pointed out, in the patriarchal cultural traditions that
make daughters the undesired sex. PND legislation does not tackle this
cause. Similarly, the PND Act in India is ineffective because it lacks public
support; people seek ways to circumvent it. Of equal importance therefore
is public social policy aimed at tackling the causes of son preference, like
the dowry system, against which the Indian government has campaigned
(Narayan, 1997). It is encouraging therefore that son preference is declin-
ing in almost all Indian states (Retherford and Roy, 2003: 4), as it suggests
that these policy measures do have an effect. To come back to the woman
in the Dutch case: we do not know about her circumstances, but it is easy
to imagine that an isolated immigrant woman is not in a situation to make
full use of her right of autonomy. Obviously, more is needed than merely
the prescribed interview to ensure that her choice is freely made. To
enhance her autonomy against her family’s pressure, her isolation should
be lifted, so that she is informed about her rights. These should minimally
include a secure residence status, so that she knows that, in case of a
divorce, she is allowed to stay, and retain custody rights over her other
children.

Lastly, let me come back to the relation between feminism and multi-
culturalism. SSA is a case in which autonomy and gender equality conflict
and one in which respect for cultural diversity conflicts with gender
equality. If we put the autonomy of women first, then we should also accept
a woman’s possible culturally inspired desire for a SSA. Respect for cultural
diversity is thus linked to autonomy. As autonomy and equality are both
principles feminists endorse, contrary to my initial intuition, it is rather
difficult to perceive of this case as one in which feminism and multicultural-
ism conflict. The general message this case holds for me is that feminism
cannot be an a priori moral position that tells us what is right and what is
wrong. In each case, reaching a coherent feminist position requires hard
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work. The claim that feminism and multiculturalism conflict is wrong simply
because it is too general. So, yes, we need moral arguments, but no, we can
do without fixed moral positions.
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Notes

1 He must be misinformed here, because to my knowledge there was never any
policy intention to combat arranged marriages. But there is policy, which is now
being implemented, to discourage marriages with a spouse from the (non-EU)
country of origin.

2 As far as the schools are concerned this is a rather complex claim, because there
are several public/private distinctions to consider. In the case of denomina-
tional, i.e. non-public, schools, their right to maintain their religious identity is
understood to include the right to forbid the headscarf. Public schools do not
have that right. There was, at the time of Phillips’ visit, discussion about the
niqaab, a form of veiling that covers the face. The Minister of Education issued
a guideline that allows educational institutions, public and private, to forbid the
wearing of the nigaab. The main reason for schools to forbid the nigaab is that
the bearer excludes herself from the school community because she no longer
has a public identity (Duursma, 2003).

3 Pim Fortuyn was the leader of a political party, the Lijst Pim Fortuyn (LPF),
who considered Islam ‘a backward culture’, who opined that the first article of
the Dutch constitution, i.e. the anti-discrimination article, should be removed
and who was assassinated, in May 2002, by an animal welfare activist. After
his death, the LPF overwhelmingly won national elections with an anti-
immigration program. Although the decline of the LPF then set in quickly, its
initial rise is considered by many in the Netherlands as an expression of the
dissatisfaction of the public with Dutch politics, with Dutch immigration and
Dutch minority politics in particular. The minority policy was perceived as
being too soft, minorities would be ‘pampered’ and it was suggested that under
the banner of respect for cultural diversity tolerance had gone too far. At this
moment a parliamentary investigation has been completed about the failing of
Dutch minorities policy.

4 Yet this appears to be a gradual process, which is not necessarily occasioned by
recent events. The polls cover a period from 1991 to 2002. It is still too early to
measure a ‘Fortuyn’ effect, but there is no sudden dip in the attitude of the
Dutch towards minorities between 2000 and 2002. Hence, there is no visible
‘September 11 2001° effect.
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5

6

10

11

See, for a more extensive account, the mentioned literature and also Saharso
and Bader, 2004.

SSAs are usually performed in the second trimester of pregnancy because pre-
natal diagnosis cannot be conducted earlier. See for technical information
Saharso, 1999.

Other PND techniques are the triple test and the measuring of the cervical
crease. The first is a blood test, while the second is done through ultrasound.
Their aim is to detect serious genetic diseases or congenital anomalies. As the
predictive value of these tests is between 60 and 80 percent, the standard
procedure is, when the test results point to the presence of an anomaly, to
further determine this through chorionic villus sampling or amniocentesis.
Therefore I shall not further consider the triple test and the measuring of the
cervical crease.

It is currently being discussed in the Netherlands whether the rules for
commercial clinics that offer ultrasound, triple tests and measuring of the
cervical crease should be tightened. This is inspired not by the wish to make it
impossible to detect the foetus’s sex, but to prevent these clinics from referring
pregnant women wrongfully (based on a false-positive test result) for further
PND in a hospital. This not only leads to unnecessary expenditures on public
health, but also to unnecessary miscarriages, as amniocentesis and chorionic
villus sampling do carry a certain risk (Peeperkorn and de Visser, 2003).
Note, however, that the Dutch abortion law does not reflect a straightforward
pro-choice position. The law is a hard-won compromise between the liberals
and social democrats, who endorsed a pro-choice position, and the Christian
democrats, who endorsed a pro-life position. According to the law, it is the
woman who decides, but at the same time the procedures of the law (the
requirement of a justification in terms of the woman’s life or health, the five-
day waiting period that the woman is obliged to observe) recognize the view
that at every stage of development the foetus does have a moral status that
should be weighed alongside (but not necessarily outweigh) the woman’s
interest in controlling her own body. For a full historical account of the Dutch
abortion law, see Outshoorn 1986.

I have examined the reactions in three national daily newspapers that, when
taken together, offer a reasonable picture of the political spectrum in the
Netherlands: Trouw (Christian), De Volkskrant (social democratic) and NRC
Handelsblad (liberal). In addition, I consulted reactions in Contrast, a weekly
magazine on multicultural society; an open letter dated 20 January 1997 sent to
the Minister by the Vrouwenberaad Ontwikkelingssamenwerking (Women’s
Council on Development Aid), AISA, TARGUIA and TIYE International,
which together form the most important national organizations of and for black,
migrant and refugee women,; lastly, the reaction of the Pro Life (Consultative)
Platform (PLOP), contained in a letter dated 29 August 1997 sent to the
Permanent Parliamentary Commission on Health in connection with the
investigation commissioned by the Minister on whether there is any need to
tighten up the law on abortion (PLOP, 1997) . The majority of anti-abortion
groups are represented in PLOP.

Minister Borst again made it clear that she considers the use of pre-natal
technology for sex selection on non-medical grounds as an undesirable
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development through her decision, taken in June 1998, to close down the gender
clinic that offered sperm treatment with assisted insemination — which is yet
another way to influence the sex of the foetus (De Volkskrant, 1998).

12 It is estimated that over a million SSA’s were performed in India during the
period 1981-91. One should realize, however, that, as Das Gupta and Mari Bhat
(1998: 90) remind us, statistically this figure is not very large — it represents less
than 1 percent of female births in that decade. Still, we should not feel reassured
by this, as it means that, as again Das Gupta and Mari Bhat (1998) point out,
‘excess female child mortality after birth continues to be the dominant practice
in removing female children in India’.

13 Weiss herself therefore prefers to see SSA as a ‘moral mistake’, so as to
acknowledge that individuals who have chosen SSA are not acting in an
irresponsible manner, but ‘are making their decision in the light of moral
considerations regarding how best to secure the material interests of their
families’ (Weiss, 1995: 214).

14 This distinction between the right to, and the capacity for, autonomy is further
elaborated in Saharso (2000).

15 Under the new Act, a person who seeks help for sex selection risks imprison-
ment for a three-year period and can be required to pay a fine of Rs. 50.000.
The medical practitioner involved risks the State Medical Council removing his
or her name from the Council’s register (see UNFPA, 2003).
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Sawitri Saharso’s article on sex-selective abortion amongst minority popu-
lations in the Netherlands comes at an important moment: immigration and
the issue of integration of immigrant and minority populations occupy a
central place in both public discourse and policy-making European-wide.
Indeed, the issue of immigration and integration has played a significant
role in election outcomes across Europe. Saharso goes to the heart of the
matter in addressing the role of women and gender, which occupies a
pivotal place in the debate over immigration. Not unlike the colonial era,
when the perceived oppression of women in colonized regions was used as
a benchmark of the barbarity of that culture in contrast to the modernity
of the West, today, a similar process is occurring in the post-colonies. As
Saharso points out, a concern with gender inequality often functions as a
proxy for anti-immigrant and or anti-Muslim discourses and practices. She
argues convincingly that feminism requires a contextual approach, one that
allows no easy a priori moral positions. This approach leads her to suggest
that access to abortion as well as pre-natal diagnostic techniques should be
available equally to all women in the Netherlands, wherever they come
from, and whatever they believe, and whether or not some choose to use it
to abort female fetuses in favour of males. This call for equal access, she
suggests, is largely because in the Netherlands, sex selective abortion has
not been proven to be a common practice; hence women’s right to
autonomy trumps the risk of undermining sexual equality.

I generally agree with Saharso’s conclusions, and, in particular, I agree
with her suggestion to enhance immigrant women’s ability to make choices
by securing their residency status, and informing them of their rights, rather
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than by enforcing targeted legal bans against diagnostic techniques.
Because her intervention is such an important one, and because she goes a
long way in putting policy on the right track, I want to build on her
conclusions to suggest that an approach that looks at more salient aspects
of the context, questioning the role of inequality and domination and not
simply looking at culture, would further illuminate the debate around sex-
selective abortion (SSA), while offering other possible solutions. What I see
as an overemphasis on culture here derives from the framing of the
argument: Saharso focuses on a discourse that posits feminism and multi-
culturalism as oppositional. Even though she ultimately and effectively
demonstrates that this need not be the case, in laying these out as the
parameters of the argument, she diverts attention from some of the more
significant issues. Indeed, the framing often serves to replicate the same
stereotypes that she works to undo. I will focus my comments on three
issues.

First, I want to elaborate on how the feminism—multiculturalism opposi-
tion embedded in Saharso’s argument works to elide structural issues that
shape so-called cultural practices. Even while stating that immigrant/
minority women are not prisoners of their culture, for Saharso, culture still
plays a central role in explaining SSA. She suggests that the roots of the
problem (of SSA) ‘lie in the patriarchal cultural traditions that make
daughters the undesired sex.” Similarly, she claims that these women have
a ‘culturally inspired desire for SSA.’ Indeed, Saharso sets up the problem
as one of committing to ‘multicultural respect, without compromising
gender injustice. Her contextual approach involves comparing the practice
of SSA in the Netherlands to that in India, and demonstrating that the
problem requires a different moral stance in the Netherlands, because of
the small number of people practicing it. This allowance of SSA in the
North stands in contrast to the prohibition against SSA in India which bans
pre-natal diagnostic technology.

While Saharso argues convincingly that national context matters, what
is not apparent is what, precisely, culture means, how it functions, why it
can or should be compared across India and the Netherlands (the origin of
those supposedly practicing SSA in the Netherlands is not mentioned), and
what ‘multicultural respect’ involves. What is this culture that makes
women commit SSA? Where are these patriarchal traditions from? The
impression given is that they are static, fixed across geography and history,
and the difference between India and the Netherlands is simply one of
numbers. What is not clear is that other aspects of these women’s contexts
shape their cultural practices, and that cultural practices are always
contested, changing, and often contradictory: minority women’s practices
are shaped as much by their class backgrounds, their immigration status,
their minority status, whether they face discrimination and racism from the
majority population, their literacy, and so on. They are also influenced by
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global inequalities and disparities of power.! Focusing on a notion of culture
and cultural respect as the main source of contention depoliticizes the
question of why these women have become a focal point without significant
evidence about SSA, ignoring the histories and legacies of colonialism and
racism that now shape the imagery around Muslim and ‘third-world’
women. It also ignores the question of power and domination: what are the
forces that help shape these women’s lives — how do the global inequalities
which lead to immigration shape their worlds, practices and choices?
Indeed, it has been shown that the racism faced by minorities has often
worked to engender practices that distinguish minority from majority,
precisely as a form of agency and resistance.2 Similarly, the rates of violence
against women in immigrant communities have been shown to be
correlated with powerlessness, racism and economic hardship: here, what
immigrant communities hold in common is their structural position, not
their supposedly violent or patriarchal cultures.> Why is the line of moral
questioning about SSA not focused on state violence, discrimination and
disenfranchisement, forces that shape and often define cultural practices?*
If the issue of SSA is to be addressed, both morally and politically, it is
necessary to broaden the contextual approach to examine not only the
context in which culture happens, but what makes up cultural practices
themselves. Indeed, we must examine the specific nature of patriarchies, as
embedded in economic and geopolitical relationships.

Second, I will address the concept of moral autonomy as used in the
article. Saharso asks whether non-western women make the choice ‘freely’
to have an SSA, i.e. whether non-western women have moral agency and
autonomy. She suggests that non-western women’s ability to make
decisions autonomously is likely hampered by their families and family
pressure; for this, women should be made aware of their rights to enhance
autonomy ‘against family pressure.” Thus she states that they are ‘not
necessarily morally inferior,” just without moral autonomy. I agree that it
is critical to understand that immigrant women are often isolated and
without access to the larger society, making them more vulnerable to
many types of pressure — without resources, everyone’s choices are
limited. I would like to reframe the issue, however, to move it away from
the implied notion that some women can live their lives outside of
communities or families, indeed, that they can be autonomous individuals,
apart from the particular and local, apart from the cultural and social. I
am not interested in getting rid of moral judgment, nor the concepts of
agency or freedom — I follow Wendy Brown when she says that despite
the many challenges to the notion of the ‘sovereign subject, freedom
remains a compelling concept, because it ‘still marks the ground between
lives which are relatively controlled by those who live them and those that
are less so’ (Brown, 1995: 5). However, I do join those who argue that we
are all embedded in larger social, political and cultural networks — that we
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are constituted by and through them — and thus I suggest that the moral
autonomy Saharso is in search of here would be more useful if differently
conceived. Positing the possibility of an individual outside the collective
codes that we are all subject to threatens to re-inscribe the colonially
derived notion that non-western women are more subject to their cultures
than are western women, who are free. Culture is made visible as the
constraining force for immigrant women, while erasing its role in Dutch
women’s lives: thus, for instance, when Dutch women have abortions, it is
depicted as a choice made freely, based only on necessity — economic or
medical. Culture goes unnamed, yet do cultural practices not shape what
is understood as enough money to have a child, what a child needs to be
healthy, and what, ultimately, constitutes the ‘critical situation,” which by
Dutch law legitimizes abortion?> This notion of autonomy forecloses the
idea that culture or other types of embeddedness can actually lead to
agency or empowerment — what is at stake is power, not culture. Conceiv-
ing of people not only as socially embedded, but socially constituted opens
new avenues by which to address the question of SSA: might women have
more resources, and be freer or better able to control their lives by turning
to different communities, or different kinship structures, rather than trying
to stand tall as abstract, rights-bearing individuals? Indeed, the question
then becomes in what does agency actually consist? Only once we know
this can we work to enhance it.>

Taking an approach that acknowledges power, conflict and inequality is
essential to understand not only the practice of SSA, but the debate around
it, and what the stakes are in talking about or condemning it. Such an
approach would acknowledge that multiculturalism as both a policy and
discourse often obscures inequalities, putting culture in their stead. It would
also help to explain what Saharso construes as a contradiction between the
claim to self-determination and the claim to respect for the universal
principle of sexual equality made by the joint national organizations of and
for black, migrant and refugee women and the Women’s Council on
Development Aid, and what Saharso claims is their failure to see it as such.”
A different approach that moves beyond culture would show that these two
are not, in fact, in conflict: rather, we are all embedded and certain
conditions make it easier for us to make our own choices (i.e. to be self-
determining). With the right conditions — with resources — both women and
men might indeed make different choices. The argument is that self-
determination and sexual equality both can and would co-exist under
conditions that allow for substantive choices.

Third, as a counterpoint to this debate on SSA, which, as Saharso rightly
states, re-inscribes the opposition between culture—tradition—oppression,
and modernity-rationality-liberalization, it helps to acknowledge that the
women choosing SSAs are in fact in many ways quintessential modern
liberal subjects. They are using new technologies and scientific advances to
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make choices and decisions about their bodies and their lives, and to act on
them. While one may not agree with the practice of SSA, understanding
these women as quintessentially modern suggests a different way to frame
both the debate and the line of moral questioning.

Notes

1 See Volpp (2001) for an excellent description of the relationship between
feminism and multiculturalism. To show how one must understand geopolitics to
understand cultural and religious practices that are oppressive to women, she
gives examples such as (a) sati, which was cultivated as a religious practice in
collaboration with British colonialism, and (b) how the intensification of
religious fundamentalism under the Taliban in Afghanistan, including the
adoption of Hudood ordinances, relates to and was propped up by the USA’s
economic interests.

2 See Bhattacharjee (1992); Prashad (2000); Volpp (2001).

See Jiwani and Buhagiar (1997); Agnew (1998); Razack (2001).

4 A similar example can be found in the practice of excision (or FGM) amongst
immigrant populations in France. Lionnet (1992) and Winter (1994) both
demonstrate how the relationship of immigrants to the French state shapes the
practice, with both the state and immigrant communities fighting for the power
to discipline and control women’s bodies as a way to define the interests of
immigrant communities.

5 As Saharso states, abortion is only permitted under Dutch law if there is risk to
the mother’s life or health, or if the woman is in a critical situation which cannot
be resolved in any other way — this critical situation includes psycho-social
distress.

6 See Saba Mahmood (2001) for an exploration of the notion of agency amongst
women who are part of the Islamic revival movement in Egypt. Mahmood
suggests that the concept of agency used in much western feminist scholarship is
limited in its ability to understand the lives of women whose desire, affect and
will have been shaped by non-liberal traditions.

7 In an open letter (Vrouwenberaad Ontwikkelingssamenwerking, AISA,
TARGUIA and TIYE International, 1997), they argue against the ‘misplaced
cultural relativism’ which resulted in the acceptance of the practice of SSA by
the Dutch minister of health.
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‘Between norms and practicalities’

A response to Sawitri Saharso

ANNE PHILLIPS
London School of Economics

In her article ‘Sex-selective abortion: Gender, culture and Dutch public
policy’, Sawitri Saharso makes two very important theoretical arguments,
and employs them to address a specific policy issue that has arisen in the
Netherlands. I find the general arguments compelling, and agree with her (no
change) policy recommendation. I remain unclear, however, as to the wider
implications regarding the relationship between normative and pragmatic
arguments; and my comments are largely designed to tease these out.
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The first of the general arguments is that context matters. In the resolu-
tion of morally charged policy dilemmas, we cannot expect to derive
‘correct’ policy in an easy deduction from generally shared moral principles.
There may be no shared understanding of either the principles or the
practice to which it is being applied (this is particularly likely to be the case
in a culturally plural society). Even where there is a shared understanding,
the principles may point in mutually incompatible directions (this possi-
bility has been at the heart of the so-called feminism and multiculturalism
debate). And there may be non-moral considerations that ought to be
brought to bear on the issue, considerations including history, numbers, and
the particular power relations within which a practice takes place. One
example of this last might be the ShahBano case in India, which revolved
around the application of different systems of personal law, the legal
challenge by a Muslim woman to the derisory divorce settlement she had
been granted under a particularly conservative interpretation of Islamic
law, and the subsequent highjacking of her story by Hindu fundamentalists
who used it to attack the Muslim minority. Prior to these events, many
feminists in India had argued for a uniform civil code as the best way to
promote gender equity in marriage and divorce; but afterwards, it became
difficult to make such an argument without seeming to endorse anti-Muslim
rhetoric. Context, in other words, can change the meaning of a policy. It
becomes politically irresponsible not to take this into account.

The second important argument underpinning Saharso’s analysis is that
people do not lose the capacity to act as moral agents just because they are
making their decisions under cultural constraints. When a western woman
in the Netherlands says she is too poor to have a child, her decision to abort
has clearly been made under constrained conditions (she might have
reached another conclusion had she been wealthier), but it is still typically
regarded as her decision, and one she has a ‘right’ to make. When, by
contrast, a non-western woman says the importance attached to boys in her
culture means that she cannot afford to have a girl child, her decision to
abort is more commonly regarded as subservience to ‘a culturally imposed
demand’; she is therefore to be protected from the pressures of her culture,
rather than protected in her right to decide. There seems to be a presump-
tion here that people can act autonomously when they are bowing to
economic necessity, but not when bowing to cultural expectations; and one
of the central points I take from Saharso’s article is that this feeds, in
worrying ways, into a hierarchy of western versus non-western culture. We
cannot, she suggests, attribute moral agency as and when suits our purpose.
We cannot wriggle out of the respect for women’s autonomy by refusing to
believe that a woman seeking the abortion of a female foetus really wants
what she says she wants. This edges far too close to saying we will not
believe a woman is ‘choosing’ if what she chooses is at odds with majority
beliefs.
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I find these points both important and compelling. I also find myself
convinced by the specific policy conclusion reached in the article, that it is
better to leave existing abortion legislation alone. But I am left unclear
about the structure of the argument, which seems to me to shift uneasily
between normative and policy concerns.

Sometimes, the article seems to be addressing and problematizing
questions of justice: this is certainly what is suggested in the quote from
Joseph Carens, which calls for greater immersion in the details of each case
in order to determine ‘what justice requires’. When Saharso makes her
points about norms of sexual equality coming into conflict with norms of
women’s autonomy, or women still being moral agents even when their
decisions are culturally constrained, I read her as challenging over-
simplistic notions of what justice requires. She introduces, for example, the
idea that sex-selective abortion might constitute a moral wrong, and yet
women still have a moral right to choose it: thus that the normative case for
banning sex-selective abortion may have to be balanced by the normative
case for women'’s right to choose. (Interestingly, this combination of views
commonly surfaces in views on abortion. I have never forgotten a US
survey reported by Ronald Dworkin, in which 61 percent of respondents
agreed that abortion was morally wrong, with as many as 57 percent regard-
ing it as murder, yet 74 percent still said they regarded abortion as a
decision that should be left to each woman herself (Dworkin, 1989).) In
much of her article, Saharso seems to be alerting us to complexities in
working out what is right or wrong; warning us — as she puts it in her final
comment — against ‘fixed moral positions’.

At other points, the argument is more clearly pragmatic, as when she
notes that there is little evidence that sex-selection abortion is widely
practised in the Netherlands; or argues that it would be undesirable to try
to restrict sex-selective abortion by more closely specifying the grounds on
which women can seek an abortion, because this would mean closer
scrutiny of all women requesting an abortion, and a general reduction in all
women’s autonomy. The earlier suggestion that women might have a moral
right to carry out a sex-selective abortion now seems to drop out of the
picture. The argument, rather, is that sex-selective abortion is a moral
wrong; that it would be a good thing if governments could prevent it; but
that the costs to all women of tightening access to abortion outweigh the
benefits of eliminating what may be only a tiny number of such abortions.
In recommending what she describes as a ‘grudging tolerance’ of possible
abuses of pre-natal diagnosis and existing abortion law, Saharso seems to
have wrapped up the normative issues to her satisfaction (in ways that are
pretty close to the Dutch consensus), and moves us onto the terrain of
pragmatic rather than normative debate.

My concern is that contextualizing morality isn’t necessarily the same as
being pragmatic; and that while both are important, I'd like to be a lot
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clearer about how they relate. There may be all kinds of pragmatic reasons
against introducing new laws or policy directives that have little or nothing
to do with normative issues. It may be, for example, that legislating against
a particular practice drives it underground and makes it harder than ever to
detect; it may be (as in the case discussed here) that it proves impossible to
restrict a practice without restricting other practices no one intended to
curtail; or it may just be that the costs of policing a new law take away
resources from policing an older one. It helps to know whether the objec-
tions are normative or pragmatic, if only because these require different
kinds of solution; and my own preference is to separate out the issues that
need to be addressed in determining what justice requires from those to be
addressed in determining which policy mechanisms will best achieve this. In
her otherwise compelling treatment of the issue of sex-selective abortion,
Saharso mixes up the ‘moral’ and ‘non-moral’ considerations in ways that
make this more difficult to do. Oddly, the effect is that she ends up with a
more exclusively pragmatic argument than seemed to be implied at the start.
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The morality of freedom and the patriarchal
bargain
A response to Sawitri Saharso

MONICA MOOKHERJEE
University of Keele

One of the important and welcome aims of Saharso’s sensitive treatment of
sex-selective abortion (SSA) is to question the oppositions often assumed
in political theory between ‘tradition’ and ‘modernity’, and between
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‘liberal’ and ‘illiberal’ cultures. On Saharso’s reading, SSA does not signal
a conflict between gender equality and cultural diversity. Rather, it exem-
plifies how gender oppression, culture, and modernity can work together.
While I am in sympathy both with this particular point and with Saharso’s
project as a whole, I am doubtful that her moral-theoretical perspective
delivers the conclusions that it claims to generate, or at least that it
generates them for the right reasons. I also have broader concerns about its
utility as an ethical standpoint in issues pertaining to minority politics.
Saharso claims that, even if SSA is morally wrong, this does not mean that
the women who choose it are irrational; and neither does it entail that
access to abortion should be legally restricted. The different strands of her
argument leave me uneasy about the conceptual relationship that she
assumes between women'’s freedom and the question of morality (that is,
both the morality of legal intervention and the morality of women’s
choices). Briefly, my concern is that, where women act in the context of
deeply patriarchal social structures, contextual morality as it is presented
here does not supply a sufficiently determinate ethical basis for the protec-
tion of women’s free agency.

CONTEXTUAL MORALITY: CONSEQUENTIALIST OR
INTRINSICALIST?

I would like to begin by clarifying the moral basis of ‘contextual morality’.
This is important because it appears counter-intuitive that ‘non-moral
considerations’ should (co)-determine the right answer in cultural practices.
While moral considerations are usually those relating to interpersonal
standards of justice, in ‘contextual morality’ it seems that the determinant
is pragmatic desire to maximize the overall well-being of women as a social
group. Given the limited extent to which SSA occurs in the Netherlands,
and therefore the limited number of women who are harmed by this
practice, Saharso argues that on balance strong intervention into women’s
reproductive freedom is unjustified. She appeals to Carens (2000) as a
fellow proponent of a ‘contextual’ approach. However, while Carens does
urge political philosophers to attend to ‘context’, this is because he believes
that certain contextual issues might help policy-makers to better implement
principles such as the equality and liberty of persons (2000: 1). Carens’
‘contextualism’ therefore constitutes a principled moral position, whereas
Saharso’s appears to be pragmatic and utilitarian.

The consequentialist perspective that she generates on SSA appears
(paradoxically) overly simplistic, or even rather harsh. It might be too
simplistic in assuming that the right answer in ethically problematic debates
becomes clear from their contextual features. This is in spite of the fact,
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which Saharso recognizes explicitly, that these different considerations
may leave us in a fundamental moral dilemma: there may be no answer
that comes without high moral cost. Alternatively, the solution that
contextual morality proposes in regard to SSA might seem too harsh in
the sense that the approach advocates no change to the existing ‘weak’
restrictions on pre-natal diagnostic (PND) testing in the Netherlands.
However, such a position offers little or no protection to a woman whose
cultural norms and wider life-conditions combine to pressurize her into
‘choosing’ SSA. It is unclear why paying attention to context entails that
the basic human interests of a few women — perhaps those of minority
cultures — are less worthy ethically than the good of preserving women’s
general reproductive rights. In essence, the difficulty is that in seeking to
maximize women’s overall freedom, contextual morality does not enquire
into the social conditions under which particular women make, or fail to
make, effective use of those freedoms. The paradoxical result is that, while
women are treated equally (that is, in the same way), the apparent egali-
tarianism of this consquentialist position trades precariously upon the
presumed status of all women as equally self-responsible, autonomous
moral agents.!

The matter is no easier if we search within contextual morality for an
intrinsic, Kantian respect for the moral dignity of women of all cultural
backgrounds. Saharso is rightly concerned that legislation, whether on
abortion or on PND, might not ultimately protect diverse women’s agency.
This is not only because such legislation is paternalistic with regard to the
majority of women, but also because it is ineffective in the case of the
minority. Therefore, she claims, in India as in the Netherlands, social
initiatives are needed to address the systemic abuse of some women’s
moral rights. While Saharso’s claim in this regard appears convincing, we
should notice that her main argument justifying stronger PND legislation
in India is that women’s ‘exit-options’ are more limited in the Subconti-
nent than in the Netherlands. In Saharso’s view this consideration renders
Indian women less ‘free’. It is true that the previous absence of strict PND
legislation had particularly left poorer Indian women open to exploitation
by those who administer sex-determinative testing such as amniocentesis
and ultrasound under clinically unsafe conditions (Ramamanna and
Bambawale, 1980). Nonetheless, it is not clear that such exploitation
would be eradicated by the existence of women’s ‘exit-options’. At a
general level it is problematic to assume that a person’s capacity to exit
from their culture is the measure of their real freedom; and it is not clear
how an individual can ‘exit’ from her inherited culture without incurring
a disproportionate emotional personal cost. Ultimately, the use of ‘exit-
options’ to sustain a moral distinction between a person’s freedom and
unfreedom trades upon an untenable dichotomy between her cultural
context and her free agency.
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An analysis of both the consequentialist and Kantian readings, then,
suggests that ‘contextual morality’ reaches its conclusions on SSA for the
wrong reasons. Each reading exposes a problematic narrative within
‘contextual morality’ regarding the relationship between women’s freedom
and their wider context of choice. In fact, both readings tend to expose
Saharso’s presupposition of an agent whose actions are curiously dislocated
from her cultural and material context. It is, however, exactly the
assumption of the self-determining, self-responsible agent that should be
questioned when thinking about the predicament of a woman who chooses
SSA (Weiss, 1995).

‘MORAL MISTAKES' AND THE PATRIARCHAL BARGAIN

Saharso is worried about the strong paternalism involved in regulating
women’s freedom to make choices that are antithetical to ‘popular’
(western, liberal) morality. She thus defends women’s rights to act for their
own culturally specific reasons. However, against Saharso, it seems to me
that attention to the context in which some women choose SSA justifies a
more strongly interventionist state than she recommends. This is because,
in context, SSA does not constitute an immoral but free choice, as Saharso
believes. It is worth examining why. While Saharso convincingly empha-
sizes the distinction between external autonomy (‘acting freely in the
world’) and internal, ‘intrapsychic’ autonomy, this distinction does not
easily support her view that if a woman has internal reasons for choosing
SSA, one can therefore presume prima facie that her choice is free. I agree
that, if a woman fears for her marriage and even her life, and on that basis
chooses SSA, her decision is neither random nor capricious; rather, it is
instrumentally rational. It would be imperialistic to assume that the woman
is a mere ‘cultural dupe’. The woman might have cultural reasons for
preferring male sons, reasons which are ultimate and compelling for her in
her situation. However, women can surely be rational and unfree at the
same time. Kandiyotti (1988) coined the term ‘patriarchal bargain’ to
describe how women ‘strategize’ when confronted with severe constraints
in patriarchal societies. On this view, a woman’s option for SSA may consti-
tute the most rational and even most empowering decision that she could
possibly make. By choosing to abort a female foetus she addresses the
problem of gender inequality directly, not only by protecting herself from
a loss of social status within her community, but also by saving her unborn
child from a life of sexual subordination.

While SSA could constitute a rational, empowering and thus a moral
choice, the ethical problem is whether such a choice is genuinely free.
Saharso, by contrast, suggests that the difficulty is that, while SSA is
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‘immoral’ (since it expresses norms of gender inequality), nonetheless we
should separate this consideration from the woman'’s freedom to choose.
In so doing, however, she relies on a heavily overdrawn public—private
dichotomy. While ‘political’ liberals might insist on this distinction,
feminist thinkers often insist with good reason that norms in the ‘private’
or cultural sphere might seriously limit a woman’s freedom. This problem
seems acute, since SSA is directly tied to community beliefs that may
make it appear to a woman ‘the only viable’ option (Weiss, 1995: 202). 1
share with Saharso a deep resistance to the notion that, if a woman acts
for reasons that differ from those of the majoritarian culture, her standing
as a moral being may be questioned. I nonetheless believe that Saharso’s
use of a public—private distinction sidesteps the causal relation between
the woman’s decision and her wider cultural and social context. Related
questions arise with regard to practices such as widow-immolation, which
women sometimes appear to choose autonomously. One might argue that
since the effects of widow-immolation are physiologically extreme (insofar
as the practice results in death or serious disability), the practice differs
essentially from SSA. However, both practices raise similar questions
regarding women’s effective freedom where they are constrained to
‘bargain’ with patriarchal structures; and it is unclear how contextual
morality responds to the harder cases. Weiss (1995) is correct to maintain
that women do not make immoral choices in such situations. Rather, they
make a moral mistake. For example, a woman might ‘choose’ SSA in good
faith, in the sense that the elimination of a female foetus represents her
genuine attempt to contain the conflicts generated by patriarchy.
However, she makes a mistake because the choice is not made freely, and
neither is it liberatory in its outcomes. The woman’s participation in the
practice results in reinforcing the very conditions of female subordination
which gave rise to the conflict (Weiss, 1995: 297). The problem with
widow-immolation and SSA is, then, that they sustain the conditions of
unfreedom that preclude a renegotiation of the woman’s interests and
community norms. The more difficult question is, therefore: if certain
women do not choose SSA freely, can their unfreedom be explained by
the content of their culture’s moral norms?

I learned a great deal from Saharso’s detailed exploration of SSA.
Contextualism is compelling precisely because of the dissatisfaction that
feminists, amongst others, have expressed with the abstract disesmbodiment
of much modern ethical reasoning. While human beings surely always act
within historically specific frameworks (MacIntyre, 1985), I am nonetheless
concerned that this contextualism might not provide the ethical ground for
fostering minority women'’s effective freedom in the context of the patri-
archal structures in which they are embedded.
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Notes

1 The argument also seems to be counter-intuitive on ‘contextualist’ grounds them-
selves. The appeal to maximizing overall outcomes complicates any justification
for the special protections of minorities, because, presumably, minority interests
are (quantitatively) outweighed by those of the majority on any given issue.
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Sex-selective abortion
Areply

SAWITRI SAHARSO
Free University, Amsterdam

Sex-selective abortion (SSA) is a subject that raises troubling questions
about multiculturalism, gender and autonomy that defies a definitive
answer. My article was a step towards addressing this complex issue. I am
grateful therefore to my discussants for their thoughtful comments on my
article.

Before I respond to what I take to be their major criticisms, let me
correct a factual misunderstanding. The Netherlands does not have, as
Miriam Ticktin thinks, a policy of free access to pre-natal diagnostics
(PND), nor am I arguing that it should have.

Ticktin claims that I am taking a culturalistic perspective that would
prevent me from seeing what is really at stake. SSA is a practice that,
according to her, is shaped by state violence against and discrimination of
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immigrant minority groups. I have no problem in acknowledging that the
Netherlands’ policy towards immigrant groups is harsh and that the racist
prejudice the Dutch display against immigrants is alarming. Yet they do not
constitute the cause of SSA. At the root of the problem is a cultural son
preference and we should be prepared to acknowledge this.

This sex preference is linked to the tradition of providing a daughter with
a dowry when she marries. In my article, I explained that, due to a process
of commodification of the tradition, some families now demand very expen-
sive consumer goods for a dowry gift and therefore a daughter’s marriage
may economically ruin a family. This is an important background to this sex
preference. I think, therefore, that I deploy a more materialist notion of
culture than Ticktin thinks.

Monica Mookherjee believes that I leave women in the cold who are
pressurized into ‘choosing’ SSA, because [ do not pay enough attention to the
social conditions under which these women make their choice. According to
her I herewith display a non-relational view on autonomy that sees all of us
as equally free to determine our lives, while Ticktin suggests that I see western
women as fully autonomous and the rest of us as non-autonomous victims of
our culture. I agree that I did not discuss at length how Asian women’s
autonomy can be enhanced, as my focus was on whether measures to ban
SSA should include restricting access to abortion. I consider both Dutch and
Asian women as capable of autonomy, yet both as also constrained in
exercising their autonomy, albeit by different social and cultural conditions.
Making the abortion law more restrictive does not lift these constraints.
Social policy may, however, and therefore this is what I see as a better way
to offer protection to women who are pressurized to undergo a SSA.

Anne Phillips’s main worry, which she shares with Monica Mookherjee,
is that my contextualism will end in pure pragmatism. Phillips expresses the
classical philosophical preference: first we determine whether a practice is
morally right or wrong (the philosopher’s job), and once we know what
justice requires, the policymaker decides on the implementation of actual
policy. The actual policy-outcome may be co-determined by pragmatic
concerns, but these fall outside the philosophical analysis. I do not believe
in this neat job delineation, moreover, I think that what to do as a matter
of policy is a question that normally also involves moral considerations.

To illustrate my point let me bring forward Stephen Macedo’s discussion
of the Mozert and the Yoder cases. In Mozert v. Hawkins, a conflict over
public education and religious diversity, orthodox Christian parents
objected to the school’s mandatory basic reading program that exposed
their children to a variety of worldviews. The parents claimed a right to
exempt their children from the reading program, while remaining in the
public schools (Macedo, 1995: 472). Macedo decided that on principled
grounds the Mozert families should not be accommodated. He added to this
that there are also prudential reasons that might be considered — school
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administrators might anticipate that the families would otherwise withdraw
their children altogether from the public school system and for that reason
accommodate them — but these come secondary, and he even doubted
whether courts should at all examine these ‘additional grounds’, as he called
them (1995: 487, 488). Hence, Macedo distinguished between principle-
based and pragmatic arguments while arguing that we should take into
account the former only. Yet, note that Macedo, whilst against accommo-
dating the Mozert parents, thought it right to accommodate the more
radical claim of Amish’ parents (the Yoder case) to altogether withdraw
their school-aged children from high school, since the Amish, because of
their small number, pose no threat to public order (1995: 472, 489). Hence,
it was ultimately a pragmatic argument about numbers (sic!) that settled for
Macedo whether to accommodate or not. Contextual arguments inter-
penetrate with principled arguments. In a contextual approach, this is
acknowledged and considered as inescapable. Principles are generic and as
such underdetermined. To make sense of them and to be able to make a
judgement in specific cases we need contexts.

This being said, I do share Phillips’s worry that there is the risk to Carens’s
—and as I follow his approach (Carens, 2000), also my — contextualism that
we end up with a kind of ‘moral casuistry’, as Seyla Benhabib so aptly phrases
it (2002: 125). By this she means the risk that we confuse ‘the normatively
right’ with ‘the institutionally feasible’ (2002: 125). The problem with
Carens’s contextual approach is that pragmatic arguments may co-determine
our moral deliberation, yet it remains unclear to what extent. I think
Benhabib touches the sore spot in Carens’s approach, yet I do not see a ready
solution. New rules of lexical priority? Which ones? Besides, they seem to
go against the grain of the approach. In the meantime, unsatisfactory as it
may seem, we have no choice but to contextually argue it out.
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